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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C.1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seqg.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 4992 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
FEBRUARY 1978 
AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


MACFARLANE, R. T. AMA Docket No. F&V 90-4. Order of 
dismissal 


In re R. T. MACFARLANE. AMA Docket No. F&V 907-4. Decided Decem- 
ber 16, 1977. 


Order of Dismissal 


Petitioner pro se. 
Morris Selinger, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


A petition was filed herein through counsel on March 10, 1977, for 
Exemption from Navel Orange Marketing Order No. 907. An Answer 
thereto was filed April 11, 1977, by the Acting Administrator, Agricul- 
tural Marketing Service, United States Department of Agriculture. On 
April 14, 1977, the Administrative Law Judge filed a “Designation of 
Procedure”, which was duly served. On April 27, 1977, a communication 
was filed together with a “Substitution of Attorney”, indicating counsel 
of record had withdrawn and Mr. R. T. MacFarlane appeared propris 
persona. On July 27, 1977, the Administrative Law Judge issued an Or- 
der to Show Cause which the “U.S. Marshal’s Service Process Receipt 
and Return”, filed November 7, 1977, shows was personally served on 
October 20, 1977 at 2:15 p.m.. 


With due consideration to the present posture of this proceeding and 
to the powers vested in Administration Law Judges to effectuate the ef- 
ficient conduct of proceedings, it is hereby concluded that it is appropri- 
ate and proper that the following Order be issued. 
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ORDER 


It is hereby ordered, decreed and adjudged that the Petition filed here- 
in be dismissed with prejudice. 

Copies hereof shall be served upon the parties. 

This Order shall be final* unless appealed to the Secretary by a party 
within thirty days after service upon said party as provided by the Rules 
of Practice Governing Proceedings on Petitions to Modify or to be 
Exempted from Marketing Orders (9 C.F.R. 900.50, et seq). 


: The order became final February 10, 1978.—Ed. 
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ARMOUR AND COMPANY. I&G Docket No. 62. Yield grade 
stamps — removal of by trimmer through misunder- 
standing of instructions — Trimmer’s error — correc- 
tion of — Dismissal 


(No. 18,288) 


In re ARMOUR AND COMPANY. I&G Docket No. 62. Decided February 6, 
1978. 


Yield grade stamps — removal of by trimmer through misunderstanding of 
instructions — Wilfull violation — failure to prove — Dismissal of com- 
plaint 


Where respondent’s trimmer removed grade yield stamps from the meat in issue through 
misunderstanding of instructions, complainant has failed to prove that respondent 
knowingly violated the regulations issued under the Act. Also, respondent, upon dis- 
covering its trimmer’s error, prevented any furtherance of such error. The com- 
plaint against respondent is dismissed. 


Victor W. Palmer, Administrative Law Judge. 
Marshall Marcus, for complainant. 
Robert E. Wilmoth, Phoenix, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal by respondent from an order by Administrative Law 
Judge Victor W. Palmer withdrawing the benefits of the Federal Meat 
Grading and Acceptance Services provided to respondent’s Hereford, 
Texas, plant for seven days because respondent removed yield grade 
stamps from wholesale beef chucks which had not been substantially 
trimmed. 


Under the regulations, yield grade stamps cannot be removed unless (i) 


both the quality and yield grade stamps are removed, (ii) the meat is 
109 
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“subprimal” or “retail cuts,” or (iii) the meat is “wholesale cuts which 
have been substantially trimmed of external fat” (7 CFR 53.102). ' The 
Department may withdraw its grading services from any packer which 
knowingly alters an official grading mark (7 CFR 53.13). ? 


Resondent’s violations occurred on Tuesday, September 28, 1976, as a 
result of a misunderstanding by one of respondent’s employees as to 
instructions given to him. On the preceding Firday, September 24, 1976, 
the Operations Manager for respondent’s Hereford, Texas, plant noticed 
that some of respondent’s employees were failing to remove the yield 4 
grade stamps from chucks which had been substantially trimmed of ex- 
ternal fat. The removal of such yield grade stamps was desired by re- 
spondent’s management and was permitted by the regulations. 


This matter was discussed by the Operations Manager with Mr. 
Barela, the fabrication superintendent, who discussed it with Mr. 
Gonzalez, the fabrication foreman, who then gave instructions to Mr. 
Scott, the forequarter trimmer. Mr. Gonzalez testified that he instructed 
Mr. Scott to remove the yield 4 grade stamps only from the chucks 
which were to be substantially trimmed in the cutting room (Tr. 172; 
see, also, Tr. 127, 130, 161-162, 169-170), but Mr. Scott thought that 
he had been instructed to remove the stamps from all of the chucks, 
some of which were to be shipped without substantial trimming (Tr. 
180). Specifically, Judge Palmer found (Finding 7 (f), Initial Decision, p. 
8): 


! § 53.102 Application of Standards for Grades of Carcass Beef. 


(a) The grade of a steer, heifer, cow, or bullock carcass consists of separate 
evaluations of two general considerations: (1) The indicated percent of trim- 
med, boneless, major retail cuts to be derived from the carcass, herein referred 
to as the “yield grade,” and (2) the palatability-indicating characteristics of the 
lean herein referred to as the “quality grade.” When officially graded, the grade 
of a steer, heifer, cow, or bullock carcass consists of both the quality grade and 
the yield grade. Each of the quality and yield grade designations must remain 
on grade-identified carcasses, sides, quarters, and untrimmed wholesale cuts 
unless both such designations are removed. However, for subprimal and retail 
cuts, and for wholesale cuts which have been substantially trimmed of external 
fat, the yield grade designation may be removed.* * * 


? § 53.13 Denial or withdrawal of service. 


(a) For misconduct—(1) Bases for denial or withdrawal. An application or a 
request for service may be rejected, or the benefits of the service may be other- 
wise denied to, or withdrawn from, any person who, or whose employee or 
agent in the scope of his employment or agency * * * (iv) has knowingly 
falsely made, issued, altered, forged, or counterfeited any official certificate, 
memorandum, mark, or other identification, or device for making any such 
mark or identification; (v) has knowingly uttered, published, or used as true any 
such falsely made, issued, altered, forged, or counterfeited certificate, memor- 
andum, mark, identification, or device* * *. 
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(f) On September 27 or September 28, Gonzalez spoke to Jim Scott, the man 
who had been acting as forequarter trimmer for some 8 to 9 months, and ad- 
vised him to remove the yield grade 4 stamps. Gonzalez believed he told him to 
remove the stamps just from three-way chucks [all of which were to be substan- 
tially trimmed (Tr. 127, 130, 161-162, 169-170) ], but Scott’s understanding 
of the instruction was that he was to remove them from all chucks. 


On Tuesday morning, September 28, 1976, the first day that the in- 
structions to Scott were implemented, at about 8:00 a.m., Mr. Barela 
saw Scott removing the yield 4 grade stamps from a primal cut which 
was not going to be substantailly trimmed and immediately stopped him 
from cutting off any further stamps (Tr. 162-163). Mr. Barela testified 
that he then went to the loading dock to “see how many primals he had 
already cut the yields off, you know, and, of course, I would have turned 
them back and brought them in and boned them out”, but “when I went 
out there, like I say, the government already had them tied up” (Tr. 164). 


The Act and regulations provide sanctions for altering grade marks 
only if the violations are “knowingly” committed. The term “knowingly” 
was added to the Act “to make clear that inadvertent or innocent viola- 
tions are not to be prosecuted” (H. Rep. No. 1463, 84th Cong., 1st Sess., 
1955 U.S. Code Cong. and Adm. News, p. 2728).* The regulations 
should, of course, be interpreted in the same manner. Cf. American Air- 
lines v. North American, 351 U.S. 79, 82. 


The facts of the present case do not establish that respondent know- 
ingly violated the regulations. The violations occurred as a result of a 
misunderstanding as to instructions given by respondent’s fabrication 
foreman to its forequarter trimmer. Moreover, (i) “Respondent’s Here- 
ford management conducted meetings with all supervisory personnel, 
explained the quality and yield grade regulations, and conducted daily 
follow-up instructions to assure that the regulations were implemented” 
(Finding 7 (a), Initial Decision, p. 6), (ii) respondent’s management con- 
ducted random inspections usually at least once each day to make sure 
that the regulations were being followed (Tr. 116), and (iii) respondent’s 
management discovered the forequarter trimmer’s error at about 8:00 
a.m. on the first day that he started to implement the mistakenly under- 
stood instructions and immediately stopped the practice and went to the 
shipping area (before any of the meat left the plant’s premises) to deter- 
mine the number of cuts from which the yield grade stamps had been er- 
roneously trimmed (Finding 9, Initial Decision, p. 9). 


Judge Palmer mistakenly believed that Mr. Gonzalez’s instructions to 
Mr. Scott would have been unlawful even if there had been no misunder- 


3 The legislative history indicates, however, that it was not intended by the use of the term 
“knowingly” to make “fraudulent purpose” an element of the crime (ibid.). 
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standing. That is, Judge Palmer believed that under the regulations, it is 
unlawful to remove the yield grade stamps as the initial step in prepar- 
ing meat into substantially trimmed cuts from which it would then be 
lawful to remove the yield stamps (Findings 13-16, Initial Decision, pp. 
10-11; Initial Decicion, pp. 16-17). However, complainant now concedes 
on appeal that it would not have been unlawful to remove the yield grade 
stamps in such circumstances. 


In the circumstances of this case, complainant has not established that 
respondent knowingly violated the regulations and, therefore, the com- 
plaint must be dismissed. However, for the guidance of respondent and 
other packers, I do not agree with respondent’s argument that com- 
plainant must show that the carcasses from which the yield grade 
stamps were mistakenly removed actually moved in interstate com- 
merce. The sanctions under the Act and regulations for knowingly alter- 
ing a grade stamp are not limited to circumstances where such meat is 
shipped in, or destined for shipment in, interstate commerce. See 7 
U.S.C. 1622 (h); 7 CFR 53.13 (a). This interpretation presents no prob- 
lem under the commerce power since the Federal grading system as to 
interstate commerce shipments would be destroyed if packers were free 
to alter or forge Federal grades with respect to intrastate shipments. 


In addition, I do not agree with respondent’s argument that even if its 
violations were knowingly committed, shutting down its Hereford facil- 
ity for one week would be too severe since approximately 385 hourly em- 
ployees would be out of work and the livestock market and local 
economy would suffer if such a major purchaser of cattle were closed for 
a week. It is the policy of this Department to impose severe sanctions for 
serious violations of the regulatory programs administered by the De- 
partment in order to serve as an effective deterrent to future violations 
not only by the respondent but also by other potential violators. See, 
e.g., In re Braxton M. Worsley, 33 Agr Dec 1547, 1556-1571 (1974); In 
re Maine Potato Growers, 34 Ag Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers v. Butz, 540 F.2d 518 (C.A. 1). The need for an ef- 
fective sanction to deter future violations (which might in appropriate 
cases substantailly exceed seven days) outweighs the short term harm re- 
sulting to respondent, its employees and the local economy resulting 
from a particular sanction. See In re Red River Livestock Auction, 36 
Agr Dec 980, 989-990 (1977), appeal pending; In re Livestock Mar- 
keters, 35 Agr Dec 1552, 1561-1562 (1976), affirmed sub nom. Live- 
stock Marketers, Inc. v. United States, 558 F.2d 748 (C.A. 5), petition 
for certiorari pending; In re Overland Stockyards, 34 Agr Dec 1808, 
1851-1852 (1975). 
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ORDER 


The complaint in this proceeding is dismissed. 
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Packers and Stockyards Act, 1921 


BLOOMINGTON PACKING Co., INC., and ARTHUR E. BROWN. 
P&S Docket No. 5514. Consent order — Sanction 
(Civil penalty against Bloomington) 


Thirty-day suspension against Brown 
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LOGAN, J. C., JR. P&S Docket No. 5450. Consent order — 
Sanction 


NALLS, FRED. P&S Docket No. 5462. Admission of facts — 
failure to file answer — Bonding requirements — 
failure to comply with — Checks or drafts — in- 
sufficient funds — failure to pay when due 


NEJMANOWSKI, BRUCE and DELBERT NEJMANOWSKI. P&S 
Docket No. 5505. Admission of facts — failure to file 
answer — Bonding requirements — failure to comply 


NicG, VINCENT A. P&S Docket No. 5524. Consent order — 
Sanction 


Pik& COUNTY LIVESTOCK MARKET, INC. and CHARLES H. DAY. 
P&S Docket No. 5461. Supplemental order termi- 
nating suspension 


SCHUYLER COUNTY SALES Co., INC. P&S Docket No. 5231. 
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Custodial account for shippers proceeds — failure to 
maintain and to use properly — Improper practices — 
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THUMB AUCTION MARKETS, INC. P&S Docket No. 5243. Cus- 
todial account for shippers proceeds — failure to 
maintain properly — Insolvency — Sanction 


Supplemental order terminating suspension 


VERSCHOOR, WILLIAM E., JR., v. DOYLE SANDERS. P&S Docket 
No. 5200. Order on reconsideration 


WORTHINGTON, JOE DAN. P&S Docket No. 5540. Consent 


COURT DECISION 


DALE VAN WYK and VAN’s LIVESTOCK, INC. v. ROBERT 
BERGLAND, Secretary of Agriculture. 8th Cir. 1978. 
No. 77-1303. Petition for review denied. Secretary's 
decision (35 A.D. 1879 and 36 A.D. 172 upheld 


(No. 18,289) 


In re FLORIDA CATTLE EXCHANGE, INC., a corporation, and FORREST 
TRAVIS, an individual. P&S Docket No. 5518. Decided February 2, 
1978. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a market 
agency thereunder in failing to comply with the bonding requirements of the Act. 
Respondents are ordered to cease and desist from said violation. 


James A. Brannan, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 
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The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Florida Cattle Exchange, Inc., d/b/a Interstate Livestock Auction 
Market, hereinafter referred to as the corporate respondent, is a corpo- 
ration with its principal place of business at Seffner, Florida 33584. 


(2) The corporate respondent is, and at all times material herein, was: 
(a) Engaged in the business of conducting and operating the Inter- 
state Livestock Auction Market, stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; and 


(b) Engaged in the business of selling livestock on a commision 
basis, in commerce, at the stockyard. 


(3) The corporate respondent, at all times material herein, was not 
registered with the Secretary of Agriculture as a market agency to sell 
livestock on commission in commerce. 


(4) Forrest Travis is an individual whose address is 4401 Westcon- 
nette Boulevard, Suite 112, Jacksonville, Florida 32210. 


(5) Respondent, Forrest Travis, is and at all times material herein, 
was: 


(a) President of the corporate respondent; 
(b) A member of the board of directors; and 


(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


The corporate respondent, its successors, its officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent or through any corporate or 
other device, shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), and the regulations promulgated thereunder, without filing and 
maintaining a reasonable bond or its equivalent as required under the 
Act and the regulations. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondents. 


Copies of this decision shall be served upon the parties. 


(No. 18,290) 


WILLIAM FE. VERSCHOOR, JR. v. DOYLE SANDERS. P&S Docket No. 5200. 
Decided February 6, 1978. 


Order on reconsideration 


Michael E. Sander, Presiding Officer. 
Complainant pro se. 
R. Andrew Dixon, Louisville, KY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.), an order of dismissal was issued 
on October 21, 1977. Copies of that order were served on complainant 
Verschoor on October 26 and on respondent Sanders on October 27. 


On November 9, 1977, Verschoor filed a letter requesting reconsidera- 
tion of that order. On November 23, a copy thereof was served on Sand- 
ers and, on December 13, Sanders filed a document in response thereto. 
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Verschoor’s letter contains the following: 


* * * These cattle arrived at our farm and were sick when they were unload- 
ed. We feel these cattle were fed something in Kentucky before being weighed 
that made them sick. The cattle with all the medicine and care we gave them 
just kept deteriorating to nothing and died. 


In the order it says that we accepted the cattle rather than refused them. We 
have been in the livestock business several years and in no way would we load 
sick and dying animals back in the truck without caring for them. We feel we 
would be responsible to the humane society if we did such an action. 


If a buyer has a right to reject animals which he receives, the buyer can 
reject the animals by communicating to the seller a prompt, clear, and 
unequivocal notice that he rejects them. Rejection of animals does not 
require any inhumane act toward them, nor does it preclude reasonable 
care and humane treatment of them. See U.C.C. § 2-711 (3), 
§ 2-602 (1) and (2),§ 2-603,and§ 2-604; see also § 2-606. 


W. H. Hodges & Co. v. Bowman, 30 A.D. 335 (1971), involved an 
agreement for the sale of certain cattle to be accompanied by “test 
papers.” The cattle were delivered without such papers. Within hours af- 
ter learning this, the buyer contacted the seller’s agent by phone and 
told him that he was rejecting the cattle because they were not ac- 
companied by such papers. The buyer told the seller’s agent that he could 
come and get the cattle and the agent declined to do so. Neither the 
agent nor the complainant seller gave any instructions to the buyer 
other than to sell the cattle for the best price obtainable and remit the 
proceeds after expenses and commission. The buyer sold all the cattle 
and paid the proceeds of the sale, less expenses and commission, to the 
complainant seller. We held that the failure to deliver “test papers” with 
the animals, when the parties had agreed that such papers were to be de- 
livered with them, justified the rejection. Also we held, 30 A.D. at 340: 


Complainant’s General Manager Roy Hodges testified that McClain [the agent] 
was without authority to authorize Bowman [the respondent buyer] to sell the 
cattle for complainant’s account. This is immaterial in view of the fact that, af- 
ter the rejection of the cattle by Bowman, no instructions other than to sell the 


cattle for complainant’s account, were given to Bowman by complainant. 
U.C.C.§ 2-603. 


Uniform Commercial Code § 2-602 (1) reads as follows: “Rejection of 
goods must be within a reasonable time after their delivery or tender. It 
is ineffective unless the buyer seasonably notified the seller.” The Offi- 
cial Comment, prepared under the auspices of the National Conference 
of Commissioners on Uniform State Laws and the American Law Insti- 
tute, includes the following: 
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1. A tender or delivery of goods made pursuant to a contract of sale, even 
though wholly non-conforming, requires affirmative action by the buyer to 
avoid acceptance. Under subsection (1), therefore, the buyer is given a reason- 
able time to notify the seller of his rejection, but without such seasonable notifi- 
cation his rejection is ineffective.* * * 


Uniform Commercial Code § 2-606 (1) reads as follows: 


§ 2-606. What Constitutes Acceptance of Goods 
(1) Acceptance of goods occurs when the buyer 


(a) after a reasonable opportunity to inspect the goods signifies to the seller 
that the goods are conforming or he will take or retain them in spite of their 
non-conformity; or 


(b) fails to make an effective rejection (subsection (1) of Section 2-602), but 
such acceptance does not occur until the buyer has had a reasonable oppor- 
tunity to inspect them; or 


(c) does any act inconsistent with the seller’s ownership; but if such act is 
wrongful as against the seller it is an acceptance only if ratified by him. 


The Official Comment includes the following: 


1. Under this Article “acceptance” as applied to goods means that the buyer, 
pursuant to the contract, takes particular goods which have been appropriated 
to the contract as his own, whether or not he is obligated to do so, and whether 
he does so by words, action, or silence when it is time to speak.* * * 


Uniform Commercial Code § 2-603 includes the following: 


§ 2-603. Merchant Buyer's Duties as to Rightfully Rejected Goods 


(1) Subject to any security interest in the buyer (subsection (3) of Section 
2-711), when the seller has no agent or place of business at the market of rejec- 
tion a merchant buyer is under a duty after rejection of goods in his possession 
or control to follow any reasonable instructions received from the seller with re- 
spect to the goods and in the absence of such instructions to make reasonable 
efforts to sell them for the seller’s account if they are perishable or threaten to 
decline in value speedily. Instructions are not reasonable if on demand 
indemnity for expenses is not forthcoming. 


(2) When the buyer sells goods under subsection (1), he is entitled to reimburse- 
ment from the seller or out of the proceeds for reasonable expenses of caring for 
and selling them,* * * * 


(3) In complying with this section the buyer is held only to good faith and good 
faith conduct hereunder is neither acceptance nor conversion nor the basis of an 
action for damages. 


The Official Comment includes the following: 
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1. This section recognizes the duty imposed upon the merchant buyer by good 
faith and commercial practice to follow any reasonable instructions of the seller 
as to reshipping, storing, delivery to a third party, reselling or the like. Subsec- 
tion (1) goes further and extends the duty to include the making of reasonable 
efforts to effect a salvage sale where the value of the goods is threatened and 
the seller’s instructions do not arrive in time to prevent serious loss. 


2. The limitations on the buyer’s duty to resell under subsection (1) are to be 
liberally construed. The buyer’s duty to resell under this section arises from 


commercial necessity and thus is present only when the seller has “no agent or 
place of business at the market of rejection”.* * * 


ee a 


4. Since this section makes the resale of persishable goods an affirmative duty 
in contrast to a mere right to sell as under the case law, subsection (3) makes it 
clear that the buyer is liable only for the exercise of good faith in determining 
whether the value of the goods is sufficiently threatened to justify a quick re- 
sale or whether he has waited a sufficient length of time for instructions, or 
what a reasonable means and place of resale is. 


In this case, Verschoor did not communicate to Sanders a prompt, 
clear, and unequivocal notice of rejection, but instead gave a check, 
drawn on insufficient funds, for less than the amount shown on the in- 
voice, to the truck driver who delivered the animals. On that basis, we 
concluded that Verschoor accepted the cattle. 


Uniform Commercial Code § 2-714 (1) provides, “Where the buyer 
has accepted goods and given notification (subsection (3) of Section 
2-607) he may recover as damages for any non-conformity of tender the 
loss resulting in the ordinary course of events from the seller’s breach as 
determined in any manner which is reasonable.” Section 2-607 (4) pro- 
vides, “The burden is on the buyer to establish any breach with respect 
to the goods accepted.” In the order of dismissal of October 21, 1977, we 
held that Verschoor did not carry his burden of proof. We stated, “It ap- 
pears to be the substance of Verschoor’s complaint that Sanders com- 
mitted a fraud, and a breach of warranty, in that the animals were sick 
on arrival and many died shortly thereafter. We cannot find from the 
record that Sanders made any representations about the cattle, true or 
false, nor can we find that there was any warranty, express or implied, 
to be breached by Sanders.” 


Sanders’ document filed in response to Verschoor’s letter filed Novem- 
ber 9, 1977, contains the following: 


4, * * *[TJhe respondent would take exception to the Judicial Officer’s ruling 
that the acceptance of the Cashier’s Check in the sum of $7,915.11 amounted to 
accord and satisfaction. 


* * * 


It is very clear from the testimony that the Respondent never intended to ac- 
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cept the sum of $7,915.11 in full payment, but rather his actions in taking 
check were predicated on the fact that Verschoor kept insisting that he 
mailed another check. 


ke * 


As further evidence that the respondent never intended to accept the Cashier's 


check in full satisfaction, he wrote a letter to the P&S Area Supervisor, Charles 
Riley, on the 29th day of January, 1975, just a few days after this transaction 
setting forth his complaint against the “Northern Cattle Co.” and its agents o 


owner, William Verschoor, Jr., in the sum of $1,314.30 


When a person receives a check, the intent of that person is immateri- 
al to the question whether there is an accord and satisfaction when that 
check is negotiated. What is material is that the check is issued as full 
satisfaction of a disputed claim and the recipient knows this and negoti- 
ates the check. Am Jur 2d, Accord and Satisfaction § 18. 


Sanders in that document requests “such orders from the Secretary as 
would compensate him for the cost on this appeal.” There is no basis for 
such an order Hays Livestock, et al., 33 A.D. 1122, 1132-3, 498 F.2d 
925 (10 C., 1974). 


All contentions of the parties presented for the record have been con- 
sidered whether or not specifically mentioned herein, and it is concluded 
that after a careful examination of the record and a review of the state- 
ments contained in the order of dismissal, no changes in that order 


should be made. 


The order of dismissal issued on October 21, 1977, and this order, are 
the same as orders by the Secretary of Agriculture, being issued pursu- 
ant to delegated authority, 7 CFR § 2.35, as authorized by Act of April 
4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan 
No. 2 of 1953 (5 U.S.C., 1970 ed., Appendix p. 550) 


On the right to judicial review hereof, see United States v.1.C.C., 3: 
USS. 426. 


Copies hereof shall be served on the parties. 


(No. 18,291) 
In re VINCENT A. NIGG. P&S Docket No. 5524. Decided February 8, 
1978. 


Consent order — Sanction 
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Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is suspended as a registrant under the Act for 30 days, 
and thereafter until he complies fully with the bonding requirements of the Act and 
demonstrates that he is no longer insolvent. 


Richard W. Davis, for complainant. 
Thomas A. Kolker, Ipswich, SD, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondent violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R: 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Vincent A. Nigg, hereinafter referred to as the respondent, is an in- 
dividual whose address is Rural Route, Ipswich, South Dakota 57451. 


2. Respondent, at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
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parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, in connection with his operations under the Act, shall 
cease and desist from: 


1. Engaging in business in commerce under the Act in any capacity 
for which bonding is required without filing and maintaining a reason- 
able bond or its equivalent as required by the Act and the regulations 
issued thereunder; 


2. Operating as a dealer while his current liabilities exceed his current 
assets; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


4, Failing to keep accounts, records and memoranda which fully and 
correctly disclose all transactions involved in his business subject to the 
Act, including: 


(a) A record of his assets, liabilities, income, expenses and net 
worth; 


(b) A daily record showing number and weight of livestock bought, 
sold or otherwise disposed of, the prices paid or received therefor, and 
the charges made for services; 


(c) Monthly reconciliations of his bank accounts; 
(d) A record of notes and accounts payable; 
(e) A record of checks issued; 


(f) Purchase tickets, sales invoices and/or remittance advices show- 
ing purchases on a commission basis. 


Respondent is suspended as registrant under the Act for thirty (30) 
days and thereafter until such time as he demonstrates that he is no 
longer insolvent and until he complies fully with the bonding require- 
ments of the Act and the regulations. When respondent demonstrates 
that he is no longer insolvent, and that he has complied with such bond- 
ing requirements, a supplemental order will be issued in this proceeding 
terminating this suspension. 


The provisions of this Order shall become effective on the sixth day 
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after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


1 


Copies of this decision shall be served upon the parties. 


(No. 12,292) 
In re BLOOMINGTON PACKING Co., INC. and ARTHUR E. BROWN. P&S 
Docket, No. 5514. Decided February 17, 1978, with respect to 
Bloomington Packing Co., Inc. 


Consent order — Sanction 


Respondent Bloomington Packing Co., Inc. has consented to issuance of the order herein 
against it for violations of the Act and the regulations in connection with its opera- 
tions as a packer thereunder as found herein. Respondent Bloomington is ordered to 
cease and desist from said violations and is assessed a civil penalty of $5,000.00. 


Mary Ellen Reese, for complainant. 
Leroy Baker, Bloomington, IN, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the Rules 
of Practice to this proceeding (7 CFR 1.138; 42 FR 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 
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The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Bloomington Packing Co., Inc., hereinafter referred to 
as corporate respondent, is a corporation whose address is P.O. Box 7, 
Bloomington, Indiana. 


2. Corporate respondent is now and was at all times material herein, a 
packer within the meaning of that term as defined in the Act, in that the 
corporate respondent is now, and was at all times material herein, 
engaged in the business of buying livestock in commerce for purposes of 
slaughter and of marketing meats and meat food products in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Bloomington Packing Co., Inc., its officers, directors, 
agents, employees, successors or assigns, directly or through any corpo- 
rate or other device, in connection with respondent’s operations subject 
to the Act shall cease and desist from: 


1. Weighing livestock at other than true and correct weights; 


2. Issuing or causing to be issued to sellers of livestock, scale tickets 
based on incorrect weights, copies of which scale tickets are retained and 
made a part of corporate respondent’s records; 


3. Paying sellers or causing sellers to be paid for livestock on the basis 
of incorrect weights; and 
4. Failing to operate livestock scales owned or controlled by the 


respondent in accordance with the regulations under the Act constitut- 


ing INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep such accounts, records and memoranda as will 
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fully and correctly disclose all transactions involved in its business 
under the Act, including, among other things, copies of scale tickets and 
other entries in the accounts and records of the respondent which show 
the true and correct weight of livestock purchased by respondent on a 
weight basis. 


Respondent Bloomington Packing Co., Inc., shall pay a civil penalty in 
the amount of $5,000 (Five Thousand Dollars) to the Treasurer of the 
United States such amount to be paid by certified check or money order 
within 90 days from the effective date of this order, and to be forwarded 
to the Director, Packers and Stockyards Division, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 
20250. 


The Director, Packers and Stockyards Division, Office of the General 
Counsel, United States Department of Agriculture, shall acknowledge 
receipt of the civil penalty assessed in this matter. 


Provisions of this Order shall become effective on the first day after 
service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,293) 


In re BLOOMINGTON PACKING CO., INC., and ARTHUR E. BROWN. P&S 
Docket No. 5514. Decided February 17, 1978, with respect to 
Arthur E. Brown. 


Consent order — Sanction 


Respondent Arthur E. Brown has consented to issuance of the order herein against him for 
violations of the Act and the regulations as a dealer thereunder as found herein. Re- 
spondent Brown is ordered to cease and desist from said violations and is suspended 
as a registrant under the Act for 30 days. 


Mary Ellen Reese, for complainant. 
Leroy Baker, Bloomington, IN, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
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(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Adminstrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph II of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Arthur E. Brown, hereinafter referred to as individual 
respondent, is an individual whose address is 720 W. Gourley Road, 
Bloomington, Indiana, and is now, and was at all times material, 
registered with the Secretary under the Act as a dealer buying for 
slaughter purposes only. 


2. Individual respondent is now and was at all times material herein, 
employed by corporate respondent as a buyer and a weigher of livestock. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Arthur E. Brown, in connection with his operations sub- 
ject to the Act, alone or in partnership with others, or through his agents 
or employees, or through any corporate or other device, shall cease and 
desist from: 


1. Weighing livestock at other than true and correct weights. 
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2. Issuing or causing to be issued to sellers of livestock, scale tickets, 
copies of which are retained and made a part of the accounts and records 
of one subject to the Act, based on false weights. 


3. Making or causing to be made, in the accounts and records of one 
subject to the Act, entries showing weights other than the true and 
correct weights of livestock. 


4. Paying sellers or causing sellers to be paid for livestock on the basis 
of false weights. 


5. Failing to operate livestock scales owned or controlled by the re- 
spondent in accordance with the Act constituting INSTRUCTIONS FOR 
WEIGHING LIVESTOCK. 


Respondent Arthur E. Brown is suspended as a registrant under the 
Act for a period of thirty (30 days). 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent juris- 


diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,294) 


In re KEMMERLIN MEATS, INC. P&S Docket No. 5465. Decided February 
21, 1978. 


Consent Order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in failing to comply with the bonding requirements of the Act. Respondent is order- 
ed to cease and desist from said violation. 


Allan R. Kahan, for complainant. 
F. Hall Yarborough, Orangeburg, SC, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a Complaint filed by the Administrator, 
Packers and Stockyards Adminstration, United States Department of 
Agriculture, alleging that the respondent violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations of paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


Complainant has received information that respondent is now in 
compliance with the bonding provisions of the Packers and Stockyards 
Act, and the regulations promulgated thereunder. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Kemmerlin Meats, Inc., hereinafter referred to as the respondent, 
is a corporation with its principal place of business located at P.O. Box 
1224, Tyler Road, Orangeburg, South Carolina 29115. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce fo? 
purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


4. Respondent is now in compliance with the bonding provisions of 
the Packers and Stockyards Act, and the regulations promulgated there- 
under. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
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parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with its operations as a packer, shall cease and desist from engaging in 
the business of a packer, in commerce, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the regula- 
tions. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon 
respondent. 


(No. 18,295) 
In re J. C. LOGAN, JR. P&S Docket No. 5450. Decided February 24, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and the regulations in connection with his operations as a market agency and 
dealer thereunder as found herein. Respondent is ordered to cease and desist from 
said violations, and respondent is suspended as a registrant under the Act for four 
months and thereafter until he demonstrates that he is no longer insolvent. 


James A. Brennan and Joanne I. Schwartz, for complainant. 
Eddie C. Lovelace, Albany KY, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent’s financial condition does not 
meet the requirements of the Act and that respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
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cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) J. C. Logan, Jr., a/k/a J. C. Logan Livestock and Junior Carlos 
Logan, Jr., hereinafter referred to as the respondent, is an individual 
whose business address is Albany, Kentucky 42602. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


The respondent, as an individual or partner, officer, director, agent or 
employee of a corporation, directly or through any corporate or other de- 
vice, in connection with his operations under the Packers and Stock- 
yards Act, shall cease and desist from: 


1. Operating as a dealer or market agency while his current liabilities 
exceed his current assets. 
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2. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when presented 
for payment; 


3. Failing to pay the full purchase price of livestock purchased in com- 
merce. 


4. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


5. Failing to keep accounts, records, and memoranda which fully and 
correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including: a general ledger containing accounts show- 
ing all assets, liabilities, income, expenses and net worth or capital; an 
accurate purchase and sales journal; monthly bank reconciliations of all 
bank accounts; accounts receivable ledger; and an accounts payable 
ledger. 


Respondent is suspended as a registrant under the Act for a period of 
four months and thereafter until such time as he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,296) 


In re JOE DAN WORTHINGTON. P&S Docket No. 5540. Decided February 
27, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
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the Act and the Regulations in connection with his operations as dealer thereunder 


as found herein with respect to the bonding requirements, and issuance of 
insufficient funds checks in purported payment for livestock purchased in com- 


merce. Respondent is ordered to cease and desist from said violations 


William R. Young, -Jr., for complainant 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Adminstrator, Packers 
and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondent violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Joe Dan Worthington, hereinafter referred to as the respondent, is 
an individual whose address is 119 N. 29th St., Gatesville, Texas. 


2. Respondent, at all times material herein, was engaged in the 
business of buying and selling livestock in commerce for his own ac- 
count. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for which bond- 
ing is required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account on which they are drawn to pay such checks or drafts; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


In re FRED NALLS. P&S Docket No. 5462. Decided November 2, 1977. 


Admission of facts — by failure to file answer — Bonding requirements — 
failure to comply with — Checks or drafts — insufficient funds — failure to 
pay when due 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a dealer thereunder in the issuance of insufficient funds in purported 
payment for livestock, and in failing to comply with the bonding requirements as 
found herein, respondent is ordered to cease and desist from said violations. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of servce that an answer should be filed pursuant to the Rules of 
Practice and that failure to file an answer would constitute an admission 
of all the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Fred Nalls, hereinafter referred to as the respondent, is an in- 
dividual whose address is 300 Seventh Street, Terrell, Texas 75160. 


(b) Respondent is, and at all times material herein was, engaged in 
the business of buying and selling livestock in commerce for his own ac- 
count, and subject to the provisions of the Act. 


2. Respondent was notified by certified mail that if he continued his 
livestock operations without bond coverage or its equivalent, as required 
under the Act and the regulations, he would be in violation of section 
312(a) of the Act and sections 201.29 and 201.30 of the regulations pro- 
mulgated thereunder. Notwithstanding such notice, respondent has 
engaged in the business of buying and selling livestock in commerce for 
his own account without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


3. (a) Respondent, in connection with his operations as a dealer, on or 
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about the dates and in the transactions set forth in paragraph III of the 
Complaint, purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the transactions set 
forth in paragraph 3(a) above, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price for such 
livestock. 


4. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records and memoranda, which fully and correctly dis- 
closed all transactions in his business as a dealer in that respondent 
failed to keep and maintain: (1) an accurate record of the number and 
weight of livestock bought, sold or otherwise disposed of each business 
day, the prices paid or received therefor, and the charges made for serv- 
ices; (2) a cash journal including receipts and disbursements; and (3) a 
livestock inventory. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Finding of Fact 4 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Act and regulations without filing and 
maintaining a reasonable bond or its equivalent as required under the 
Act and the regulations; 


2. Issuing checks or drafts in payment for livestock purchased in com- 





BRUCE NEJMANOWSKI 
Cite as 37 A.D. 137 


merce without having and maintaining sufficient funds on deposit in the 
bank account on which they are drawn to pay such checks or drafts; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act including: (1) an accurate record of the number and weight of 
livestock bought, sold or otherwise disposed of each business day, the 
prices paid or received therefor, and the charges made for services; (2) a 
cash journal including receipts and disbursements; and (3) a livestock in- 
ventory. 


This order shall be effective from the sixth day after the Decision and 
Order becomes final.* Copies hereof should be served upon the parties. 


Pursuant to the Rules of Practice, this Decision and Order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 
1.130 et seq.). 





(No. 18,298) 


In re BRUCE NEJMANOWSKI and DELBERT NEJMANOWSKI. P&S Docket 
No. 5505. Decided December 29, 1977. 


Admission of facts — in failure to file answer — Bonding requirements — 
failure to comply with 


Respondents in connection with their operations as packer under the Act and the regula- 
tions have wilfully violated the Act and the regulations issued thereudner in failing 
to comply with the bonding requirements thereof. Respondents are ordered to cease 
and desist from said violation. 


Allan R. Kahan, for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


* The Decision and Order became final February 6, 1978.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the rules of practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondents by 
the Hearing Clerk by certified mail. Respondents were informed in a 
letter of service that an answer should be filed pursuant to the rules of 
practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Complainant has received information that respondents have filed a 
reasonable bond or its equivalent, as required by the Act and the regula- 
tions. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139; 42 F.R. 746). 


FINDINGS OF FACT 


1. (a) Bruce Nejmanowski and Delbert Nejmanowski, hereinafter 
referred to as the respondents, are partners doing business as Palace 
Meat Packers located in Sherman, Texas. Their business address is Cot- 
tage & Inwood Streets, Sherman, Texas 75090. 


(b) Respondents are, and at all times material herein were: 


(1) A packer within the meaning of and subject to the pro- 
visions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(c) Respondents’ average annual purchases of livestock exceed 
$500,000. 


2. (a) Respondents were: notified by the Packers and Stockyards Ad- 
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ministration, United States Department of Agriculture, that if they con- 
tinued to buy livestock in commerce for purposes of slaughter without 
bond coverage or its equivalent, as required under the Act and regula- 
tions, they would be in violation of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstanding 
such notice, respondents have continued to buy livestock in commerce 
for purposes of slaughter, without filing and maintaining a reasonable 
bond, or its equivalent. 


CONCLUSIONS 


By reasons of the facts found in Finding of Fact 2 herein, respondents 
have violated section 202(a) of the Act (7 U.S.C. 192(a)), and sections 
201.29 and 201.30 of the regulations (41 Fed. Reg. 53769, 
53773-53774). 


Respondents Bruce Nejmanowski and Delbert Nejmanowski, in- 
dividually and as partners with each other or with other persons, shall 
cease and desist from engaging in the business of a packer, in commerce, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


This order shall be effective from the first day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 


seq.). 


* The Decision and Order became final February 7, 1978.—Ed. 
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(No. 18,299) 


In re SCHUYLER COUNTY SALES Co., INC. P&S Docket No. 5231. Decided 
December 9, 1977. 


Accounts and records — incomplete or incorrect — Custodial account for 
shippers proceeds — failure to maintain and to use in conformity with the 
regulations — Improper practices — purchasing livestock from consign- 
ments for own account — Sanction 


Where respondent violated the Act and the regulations in connection with its operations as 
a market agency thereunder as found herein, respondent is ordered to cease and de- 
sist from said violations. And respondent is suspended as a registrant under the Act 


for 7 days 


Allan Kahan, for complainant 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on January 2, 
1976, by the Acting Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. 


The complaint charges that the Respondent Schuyler County Sales 
Co., Inc., a posted stockyard, in connection with its operations as a 
market agency, misused Shippers’ Proceeds, failed to maintain and use 
properly its “Custodial Account for Shippers’ Proceeds”, issued accounts 
of sale and buyers invoices which failed to show the true and correct 
name of the purchaser of consigned livestock, and purchased livestock 
from consignments for its own account without disclosing such fact to 
the consignors of the livestock. Such activity is alleged to be in violation 
of sections 304, 307 312(a) and 401 of the Act (7 U.S.C. 205, 208, 213(a) 
and 221) and sections 201.40, 201.41, 201.42, 201.43 and 201.57(b) of 
the regulations promulgated under the Act (9 CFR 201.40, 201.41, 
201.42, 201.43 and 201.57(b)). 


Respondent filed an answer on January 26, 1976, in which it admitted 
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the jurisdictional allegations of the complaint, denied all the other 
allegations, and raised four affirmative defenses, one relating to non- 
compliance with the Administrative Procedure Act (5 U.S.C. 551 et 
seq.), two relating to alleged amendments to the complaint, and one 
relating to a pre-judgment by the Complainant with regard to sanction. 


A pre-hearing conference was held on July 28, 1976, in Kansas City, 
Missouri, between counsel for complainant, counsel for Respondent and 
Administrative Law Judge John G. Liebert. Oral hearing on the matter 
was held on July 29 and 30, 1976, in Kansas City, Missouri, before Ad- 
ministrative Law Judge John G. Liebert. C. T. “Tad” Sanders, Esq., of 
the Livestock Law Center, Kansas City, Missouri, represented the re- 
spondent, and complainant was represented by Allan R. Kahan, Esq., 
Office of the General Counsel, United States Department of Agriculture. 
Complainant called two witnesses and offered 55 exhibits. Respondent 
called one witness and offered no exhibits. At the conclusion of the hear- 
ing the parties were given an opportunity to file proposed findings of 
fact and briefs. 


AMENDMENTS TO THE PLEADINGS 


At the hearing Respondent amended Paragraph IX by adding after 
the (5 U.S.C., 551, et seq.) the following: 


“and the Freedom of Information Act 5 U.S.C. 552.” 


This modification was made for purposes of clarification of the matter 
which would be raised as an affirmative defense. 


Complainant’s attorney advised that the amendment made would not 
change the issues which were raised by the complaint as filed, and that 
the amendment was not objected to. 


RULING ON PROPOSED EXHIBIT 


At the hearing the attorney for respondent raised the question as to 
whether or not the P&SA employees’ manual, used by auditors in the 
conduct of their audit investigation, and referred to by a witness for 
complainant, had been adopted and published under the applicable pro- 
visions of the Adminstrative Procedure Act (7 U.S.C. 551 et seqg.). No 
copy of the manual being available at the hearing, the Judge ordered 
that it be submitted to him in camera for his determination of its 
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relevance and materiality to this proceeding. He reserved Exhibit 24 for 
inclusion of it or any part of it in the record in the event of an af- 
firmative finding. 


After examination of the manual, consideration of the full record of 
this proceeding, together with the briefs of counsel, it is determined that 
the inclusion of the manual, or any part of it, in the record would serve 
no useful purpose, and it has no probative value. The matter of the af- 
firmative defense of respondent based upon the provisions of the Ad- 
ministrative Procedure Act is dealt with later in this opinion. 


Pertinent Sections of the Act Involved in this Proceeding (7 U.S.C. 181 
et seq.). 


“§ 205. General duty as to services; revocation of registration 


All stockyard services furnished pursuant to reasonable request made to a 
stockyard owner or market agency at such stockyard shall be reasonable and 
nondiscriminatory and stockyard services which are furnished shall not be re- 
fused on any basis that is unreasonable or unjustly discriminatory: Provided, 
That in any State where the weighing of livestock at a stockyard is conducted 
by a duly authorized department of agency of the State, the Secretary, upon 
application of such department or agency, may register it as a market agency 
for the weighing of livestock received in such stockyard, and upon such 
registration such department or agency and the members thereof shall be 
amenable to all the requirements of this chapter, and upon failure of such 
department or agency or the members thereof to comply with the orders of the 
Secretary under this chapter he is authorized to revoke the registration of such 
department or agency and to enforce such revocation as provided in section 216 
of this title.” 


“§ 208. Unreasonable or discriminatory practices generally; rights of stock- 
yard owner of management and regulation 


(a) It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory regula- 
tions and practices in respect to the furnishing of stockyard services, and every 
unjust, unreasonable, or discriminatory regulation or practice is prohibited and 
declared to be unlawful. 


(b) It shall be the responsibility and right of every stockyard owner to man- 
age and regulate his stockyard in a just, reasonable, and nondiscriminatory 
manner, to prescribe rules and regulations and to require those persons engag- 
ing in or attempting to engage in the purchase, sale, or solicitation of livestock 
at such stockyard to conduct their operations in a manner which will foster, 
preserve, or insure an efficient, competitive public market. Such rules and 
regulations shall not prevent a registered market agency or dealer from render- 
ing service on other markets or in occasional and incidental off-market trans- 
actions.” 


* * * 


“§ 213. Prevention of unfair, discriminatory, or deceptive practices 
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(a) It shall be unlawful for any stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons should be authorized to 
operate at the stockyards, or with receiving, marketing, buying, or selling on a 
commission basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling of livestock.” 


(b) * * * 
“§221. Accounts and records of business; punishment for failure to keep 


Every packer or any live poultry dealer or handler, stockyard owner, market 
agency, and dealer shall keep such accounts, records, and memoranda as fully 
and correctly disclose all transactions involved in his business, including the 
true ownership of such business by stockholding or otherwise. Whenever the 
Secretary finds that the accounts, records, and memoranda of any such person 
do not fully and correctly disclose all transactions involved in his business, the 
Secretary may prescribe the manner and form in which such accounts, records, 
and memoranda shall be kept, and thereafter any such person who fails to keep 
such accounts, records, and memoranda in the manner and form prescribed or 
approved by the Secretary shall upon conviction be fined not more than $5,000, 
or imprisoned not more than three years, or both.” 


Pertinent Sections of the Regulations Involved in this Proceeding (9 
CFR 201.1 et seq.). 


“§ 201.40 Market agencies or licensees not to use shippers’ proceeds or funds 
received for purchases on commission for own purposes through ‘bank float’ or 
otherwise. 


No market agency or licensee engaged in selling or buying livestock or live 
poultry on a commission or agency basis shall use shippers’ proceeds or refunds 
received for the purchase of livestock or live poultry on order for purposes of its 
own either through recourse to the so-called ‘float’ in the bank account in which 
the proceeds or funds are deposited or in any other manner, except as provided 
in§ 201.42.” 


“§ 201.41. Market agencies and licensees to make faithful and prompt 
accounting to consignors or shippers or other interested persons of whom they 
have knowledge. 


No market agency or licensee shall make such use or disposition of funds in 
its possession or control as will endanger or impair the faithful and prompt 
accounting for and payment of such portion thereof as may be due the con- 
signor or shipper of livestock or live poultry or other persons having an interest 
therein of which interest such market agency or licensee has knowledge.” 


“§ 201.42. Custodial accounts for trust funds. 


(a) Payments for livestock or poultry purchases are trust funds. Each pay- 
ment made by a livestock or poultry buyer to a market agency or licensee is a 
trust fund until such market agency’s or licensee’s custodial account has been 
paid in full in connection with such purchase and funds deposited in custodial 
accounts are also trust funds. This is the case under either the net proceeds or 
gross proceeds method of maintaining the custodial account referred to in para- 
graph (c) of this section. 
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(b) Market agencies and licensees required to establish and maintain 
custodial accounts. Every market agency and licensee engaged in selling live- 
stock or live poultry on a commission or agency basis shall establish and main- 
tain a separate bank account designated as ‘Custodial Account for Shippers’ 
Proceeds,’ or by some similar identifying designation, under terms and con- 
ditions with the bank where established, to disclose that the depositor is acting 
as a fiduciary with respect thereto and that the funds in the account are trust 
funds 


(c) Deposits in Custodial Accounts. Before the close of the next banking 
business day after consigned livestock or live poultry is sold, the market agency 
or licensee shall deposit in its custodial account the proceeds from the sale of 
consigned livestock or live poultry that are collected or received on the day of 
sale, and an amount equal to the proceeds receivable from the sale of consigned 
livestock or live poultry that are due from (1) the market agency or licensee;(2) 
any owner, officer, or employee of the market agency or licensee; or (3) any 
buyer to whom the market agency has extended credit. On or before the third 
day following the sale of consigned livestock or live poultry (or the next bank- 
ing business day after the third day if such third day is a nonbanking business 
day), the market agency or licensee shall deposit in the custodial account an 
amount equal to all the proceeds receivable from the sale of consigned livestock 
or live poultry, whether or not such proceeds have been collected or received by 
the market agency or licensee. In lieu of the foregoing, any market agency or li- 
censee may adopt. and thereafter continuously follow, a ‘net method’ for mak- 
ing deposits in its custodial account. Under the ‘net method’ the market agency 
or licensee shall, before the close of the next banking business day after live- 


stock or live poultry is sold, deposit an amount equivalent to the proceeds of the 
sale of consigned livestock or live poultry less marketing charges due the 
market agency or licensee. 


(d) Withdrawals from custodial accounts. The custodial account referred to 
in paragraph (b) of this section shall be drawn on only for payment of the net 
proceeds to the consignor or shipper, or such other person or persons who the 
market agency or licensee has knowledge is entitled thereto, to pay all legal 
charges against the consignment of livestock or live poultry which the market 
agency or licensee may, in its capacity as agent, be required to pay for and on 
behalf of the consignor or shipper, and when the account is not kept on a net 
proceeds basis, to obtain therefrom the sums due the market agency or licensee 
as compensation for its services. 


(e) 


(f) Accounts and records. Every market agency and licensee shall keep such 
accounts and records as will at all times disclose the handling of the funds in 
the custodial account referred to in paragraphs (b) and (e) of this section, includ- 
ing without limitation, such accounts and records as will at all times disclose 
the names of the consignors and the amount due and payable to each from 
funds in the Custodial Account for Shippers’ Proceeds, and the names of the 
principals, from whom funds have been received in the capacity of buyer for 
such principals, the amount of funds received from such principals, and the 
amount paid on behalf of such principals from funds in the Custodial Account 
for Buyers’ Funds.” 


em. em 


(g) 
(h) * * * 
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ACCOUNTS AND RECORDS 
§ 201.43. Payment and accounting for livestock and live poultry. 


(a) Market agencies and licensees to make prompt accounting and trans 
mittal of net proceeds. Each market agency shall, before the close of the next 
business day following the sale of any livestock consigned to it for sale, trans- 
mit or deliver to the consignor or shipper of the livestock, or his duly authorized 
agent, in the absence of any knowledge that any other person, or persons, has 
any interest in the livestock, the net proceeds received from the sale and a true 
written account of such sale, showing the number, weight, and price of each 
kind of animal sold, the name of the purchaser, the date of sale, the com- 
mission, yardage, and other lawful charges, and such other facts as may be 
necessary to complete the account and show fully the true nature of the trans- 
action. Each licensee, acting as a broker, factor, or commission merchant, shall, 
before the close of the next business day following the sale of live poultry con- 
signed to it for sale, transmit or deliver to the consignor or shipper of the live 
poultry, or his duly authorized agent, in the absence of any knowledge that any 
other person, or persons, has any interest in the live poultry, the net proceeds 
received from the sale and a true written account of such sale showing the num- 
ber of pounds and the price of each kind of poultry sold, the date of sale, the 
name of the purchaser, the commission, and other lawful charges, and such 
other facts as may be necessary to complete the account and show fully the true 
nature of the transaction.” 


* 


“§ 201.57. Livestock sold at auctions; purchases from consignments 


fags tt? 


(b) No market agency engaged in selling livestock at auction shall weigh live- 
stock from its consignments to a dealer account it maintains except when neces- 
sary to protect the legitimate interests of consignors and then only after having 
complied with the requirements of § 201.59. Whenever consigned livestock is 
offered for sale at auction and is brought by the market agency, or by any per- 
son in whose business the market agency has a financial interest, the name of 
the buyer shall be publicly announced by the market agency at the conclusion of 
the transaction with respect to such livestock and the accounts of sales 
furnished the consignors concerned shall disclose the information required by 
§ 201.47. The provisions of this section shall not preclude bona fide owners or 
consignors of livestock from exercising such rights as are conferred on them by 
the laws of the State in which the auction market is located relating to sales of 
livestock at auction.” 


“§ 201.59. Taking consignments into own account, accounting; resales. 


If a person registered to operate both as a market agency and dealer, or 
licensed under the act, takes to his own account livestock or live poultry con- 
signed to him for sale on a commission or agency basis, he shall do so only after 
he has offered such livestock or live poultry for sale on the open market in the 
customary manner, and then such livestock or live poultry shall be taken into 
his account only at a price higher than the highest available bid. Jn such event 
the market agency or licensee, in accounting to the owner or consignor of the 
livestock or live poultry, shall show on the account of sale as the purchaser of 
the livestock or live poultry the full, true, and correct name of the market 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 140 


agency or licensee. In the event a market agency or licensee takes to its account 
livestock or live poultry belonging to one owner and resells such livestock or 
live poultry in one lot on the same day at a price higher than that remitted to 
the owner, such additional price shall be remitted to the owner in a separate 
accounting.” 


FINDINGS OF FACT 


1. Respondent Schuyler County Sales Co., Inc., is a corporation with 
its principal place of business in Lancaster, Missouri, and whose mailing 
address is Box 146, Lancaster, Missouri 63548. Respondent is: 


(a) Engaged in the business of conducting and operating as a posted 
stockyard, subject to the provisions of the Act; 


(b) Registered with the Secretary of Agriculture as a market agency to 
sell livestock in commerce; and 


(c) Engaged in the business of selling livestock on a commission basis 
at the stockyard. 


2. On February 13, 1975, Respondent received a request from the 
Area Supervisor, Packer and Stockyards Administration, for a special 
report entitled “Status of Custodial Bank Account for Shippers’ Pro- 
ceeds” as of January 31, 1975, which was to be filed on or before March 
12, 1975. Respondent did not comply with this official request. On April 
7, 1975, respondent was sent a certified letter notifying it of the default 
and citing the penalty for such failure to report. On July 8, 1975, re- 
spondent prepared the special report and filed it with the Kansas City, 
Missouri office of the Packers and Stockyards Administration. 


3. The area supervisor ordered an audit of respondent’s Custodial Ac- 
count which was done within the period June 23 through June 27, 1975, 
by Auditors Frederick Bridgeman and Arland Meisinger. 


4. Auditor Bridgeman examined respondent’s special report of Cus- 
todial Account filed on July 8, 1975, and determined that the “proceeds 
receivable” shown as $60,545.93 were overstated and that the correct 
amount of “proceeds receivable” should be $10,917.61. This correction, 
when applied to the Special Report showed a shortage in the Custodial 
Account as of January 31, 1975, in the amount of $49,628.32. 


The correction as made by Bridgeman was done because some of the 
accounts listed as “proceeds receivable” do not fit the definition for such 
as described on Exhibit 7 (page 2 of Respondent’s Special Report) be- 


* Exhibits 1 and 6. 
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cause they were uncollected for a period of more than 72 hours after the 
date of sale.? This conclusion or correction was made simply from the 
figures on the report as filed by respondent. 


5. The audit was concerned with records and transactions subsequent 
to January 31, 1975. 


The audit and analysis of respondents “Custodial Account for Ship- 
pers’ Proceeds” from respondent’s records showed that as of May 1, 
1975, there was a substantial shortage in said account. The audit dis- 
closed that there was a total of $11,126.24 available for payment to pro- 
ducers. This was comprised of a balance in the bank account of 
$2,048.84 (bank statement of May 1, 1975), one deposit of $432.17 
(deposited on May 1), and current proceeds receivable in the amount of 
$8,645.23. 


Against these available funds were outstanding checks drawn on the 
account in the amount of $96,272.48, and expense items for completed 
sales payable to others in the aggregate amount of $204.13. This re- 
sulted in a deficiency, or shortage, in the “Custodial Account for Ship- 
pers’ Proceeds” in the amount of $85,350.37.° 


6. The audit and analysis of respondent’s “Custodial Account for Ship- 
pers’ Proceeds” showed that as of May 15, 1975, there was another sub- 


stantial shortage in said account. The audit disclosed that there was a 
total available for payment to producers in the amount of $25,531.04. 
This was comprised of current proceeds receivable in the amount of 
$46,977,96 from which there was an immediate deduction for a bank 
overdraft in the amount of $19,446.92. 


Against these available funds were outstanding checks drawn on the 
account in the amount of $180,816.06, which together with expense 
items incident to completed sales in the amount of $149.83, resulted in a 


“PROCEEDS RECEIVABLE 


Receivables from the sale of consigned livestock must meet each of the following con- 
ditions: 


a. No agreement had been entered into with the buyer under which the buyer had been re- 
lieved of the duty to transmit or deliver (including depositing in the mail) to the market 
agency the full amount of the purchase price by the close of the next business day following 
the purchase of livestock; 


b. The receivables had remained uncollected for a period of not more than 72 hours after 
the date of sale; and 


c. The receivables were not due from the market agency or its owners, officers, or 
employees.” 


* Exhibit 8. 
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deficiency, or shortage, in the “Custodial Account for Shippers’ 
Proceeds” in the amount of $153,434.85.‘ 


7. The audit and analysis of respondent’s “Custodial Account for Ship- 
pers’ Proceeds” showed that as of June 5, 1975, there was another sub- 
stantial shortage in said account. The audit disclosed that there was a 
total of $5,542.67 available for payment to producers. This was com- 
prised of proceeds receivable in the amount of $6,990.77 from which 
was deducted the bank overdraft on that date of $1,448.10 (bank state- 
ment of June 5, 1975). 


Against these available funds were outstanding checks in the amount 
of $105,552.99, which together with expense items incident to com- 
pleted sales in the aggregate amount of $256.15, made a total of 
outstanding obligations in the amount of $105,809.14. This disclosed a 
deficiency, or shortage, in the “Custodial Account for Shippers’ Pro- 
ceeds” in the amount of $100,266.47.° 


8. The auditor’s report set up a special item showing transfers to and 
from respondent’s “Custodial Account for Shippers’ Proceeds” in con- 
nection with respondent’s dealings with Eddie Norman, President and 
majority (81%) stockholder.* Uncontroverted testimony and the trans- 
actions shown in Exhibits 25 and 26 disclose that a series of disburse- 
ments were made from respondent’s Custodial Account to Eddie Nor- 
man in amounts which were not disclosed on respondent’s records to be 
related to obligations owing to him as a result of livestock sales for his 
account. Similarly, the auditors’ report shows payments from Eddie Nor- 
man’s “Livestock Account”, a business account of Eddie Norman as an 
individual, into the respondent’s Custodial Account which were not dis- 
closed on respondent’s records to be related to payments owing to re- 
spondent for livestock purchased by Eddie Norman, or made as deposits 
to cover uncollected accounts receivable. 


Amounts paid out of the respondent’s “Custodial Account for Ship- 
pers’ Proceeds” to Eddie Norman, and paid by Eddie Norman into the 
Custodial Account were noted on a ledger sheet kept by respondent’s 
bookkeeper which was marked simply, “Transfers—Account 113”. 
According to uncontroverted testimony such ledger sheet evidenced 
disbursements from, and deposits to, both the Custodial Account and 
the General Account of Respondent through a folio numbering system. 
It showed the running balances owed to respondent’s accounts, both 
Custodial and General, by Eddie Norman.’ 

* Exhibit 14. 
5 Exhibit 18. 


§ Exhibit 25. 
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9. During their investigation the auditors found that respondent 
transmitted and delivered accounts of sale to consignors of livestock 
which failed to show the true and correct names of the purchasers of 
such livestock. The auditors prepared a schedule (Exhibit 29), which re- 
capitulates information shown on a series of exhibits. Exhibits 30, 32, 
34, 37, 38, 41, 43, 45, 47, 49, 51, 53 and 55. This series of exhibits from 
respondent’s records are retained copies of accounts of sale issued to 
shippers or consignors on which the “buyer(s)” or purchasers, are simply 
shown as numbers. While these numbers are shown on other internal 
records of respondent as designating certain purchasers on the dates of 
sale, there is no indication whatever on the accounts of sale delivered to 
the consignors who the actual purchasers were. No record was found 
which disclosed that the sellers were otherwise notified of the name of 
the purchasers. 


10. The auditors also found that respondent kept and maintained 
copies of invoices to purchasers of livestock sold by it which failed to 
show the true and correct name of the purchasers of such livestock. Ex- 
hibits 31, 33, 35, 39, 42, 44, 46, 48, 50, 52, 54 and 56 are copies of re- 
spondent’s invoices which disclose that purchasers are shown simply as 
numbers and not by name. 


11. Further examination of respondent’s records by the auditors dis- 
closed that the actual purchaser of livestock in many cases was the res- 
pondent corporation itself, which was shown on accounts of sale de- 
livered to sellers simply as a number. The fact that purchases were 
actually made by respondent for its own account in this manner was dis- 
closed by reference to the daily transactions of respondent as shown on 
its “Buyers’ Journal”.* This journal verifies that some of the items shown 
on the Exhibits listed in Findings of Fact 9 and 10 supra, were actual 
purchases by respondent for market support purposes. The auditors pre- 
pared a schedule (Exhibit 40) which shows some of these market support 
purchases. It was constructed by tracing a series of transactions shown 
on copies of accounts of sale to shippers (where the purchaser was shown 
only as a number) to separate files of invoices which related to re- 
spondent’s market support operations. While its market support records 
kept Respondent advised of its market support activities, there is noth- 
ing in its records which disclosed that the sellers were, in fact, advised 
that respondent was the actual buyer of the livestock for its own ac- 
count. No evidence was presented by respondent to show that sellers 
were, in fact, advised when respondent was the purchaser, and that this 
notice was evidenced by its records. 


12. The evidence discloses that for approximately 15 years prior to its 


* Exhibit 36 
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incorporation on October 19, 1974, Eddie Norman owned and operated 
Schuyler County Sales Company at its present location. After incorpora- 
tion of that company the respondent corporation continued to be con- 
trolled and operated by Eddie Norman as its president and principal 
stockholder. For many years prior to incorporation Kenneth Roberts was 
the bookkeeper for Schuyler County Sales Company, and after incorpor- 
ation he continued to be bookkeeper with the position of Secretary- 
Treasurer of respondent corporation. He was the Secretary-Treasurer 
until sometime after the period involved in this proceeding. He prepared 
and filed with the P&SA the annual reports of the company both before 
and after its incorporation, as well as Form P&SA-130 containing the 
information shown in Footnote 2 herein defining “proceeds receivable”. 


The P&SA auditor, Mr. Arland Meisinger, who, together with Freder- 
ick B. Bridgeman, conducted the audit and investigation on June 23 — 
June 27, 1975, testified that at the close of the audit he discussed the au- 
dit findings with both Mr. Eddie Norman and Mr. Kenneth Roberts. He 
pointed out to them the deficiencies in the Custodial Account, as well as 
the fact that the annual special report (Form P&SA-130) was long over- 
due. He discussed the agency letter of April 7, 1945 (Exhibit 4), which 
recited the fact that this continuing failure invoked substantial penal- 
ties. In this connection, the evidence discloses, also, that on February 12, 


1975, the P&SA sent a notice by certified mail to Respondent giving it 
until March 12, 1975, to file this special report, which was due on the 
previous January 31. This letter (Exhibit 2) specifically calls attention to 
the definition of “Proceeds Receivable” shown as Item 5 of Part 2 of 
Form-130. At the close of the conversation Mr. Norman advised Mr. 
Meisinger that they would get the report out shortly. It was subse- 
quently received (Findings of Fact 1 and 4 supra). 


On cross-examination Mr. Meisinger testified that the market was sur- 
veyed in late 1972 at which time Mr. Norman and Mr. Roberts were 
given a packet containing various information relating to the conduct of 
stockyards and market agencies. The packet included a copy of the Act, 
the regulations, sample copies of the regulations, sample copies of a tar- 
iff, a copy of the annual report form, a copy of P&SA 
Form-130—Custodial Reports and Instructions, a statement of regula- 
tion 201.57, a copy of the prompt pay regulation 201.43 (b), together 
with information dealing with the operation of scales and correct weigh- 
ing practices. He further testified that at the time of the completion of 
the audit on June 27, 1975, he went over these regulations again with 
Mr. Norman and Mr. Roberts and gave them a copy of instructions for 
proper establishment and handling of “Custodial Account for Shippers’ 
Proceeds”. In addition, Mr. Meisinger testified that he discussed with 
Mr. Eddie Norman the deficiencies of the sales and buyer’s bills. At the 
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conclusion of the conversation Mr. Norman advised Mr. Meisinger that 
these matters would be corrected and the overdue report would be filed. 


13. Respondent’s sole witness in this proceeding was Mr. Eddie Nor- 
man, President of Respondent corporation. His uncontroverted testi- 
mony generally described Respondent’s method of operation. He testi- 
fied that all sellers of livestock were paid by Respondent by check issued 
on the date of sale, and that Respondent in no situation had ever failed 
to pay any consignor or shipper. 


While evidence otherwise adduced disclosed that on several occasions 
the “Custodial Account for Shippers’ Proceeds” was overdrawn at the 
bank, Mr. Norman testified that in such situations the bank automati- 
cally covers the overdrafts, although there is no special line of credit or 
other arrangement with the bank to cover the overdrafts. Mr. Norman 
explained that his personel financial position is known to the bank and 
that he considered his personal asset position to be the reason why the 
bank covers overdrafts of the Respondent corporation. 


In connection with the large amount of uncashed outstanding checks 
drawn on the Custodial Account, which put it in a deficit position, Mr. 
Norman testified that many of these checks were made out to him which 
he did not cash and that for one reason or another some of the other 
payees did not cash their checks either. He explained that he held checks 
drawn on the Custodial Account to him in a drawer and did not cash 
them because that would be the same thing as making out a note; that 
when he was notified that the Custodial Account was overdrawn he 
either would write a check on another account to cover the Custodial Ac- 
count, or try to collect the money that is owed him. This explanation, 
however, does not account for the fact that there were, in fact, periodic 
actual overdrafts on the Custodial Account as evidenced by the bank 
statements. Nor did he satisfactorily explain the large number of other 
checks which remained outstanding in the hands of other persons as 
shown on Exhibits 7, 13, 17 and 22 and which far exceeded the amounts 
actually on deposit in the account, and which, if cashed, would create an 
additional overdraft or actual cash deficit. 


Mr. Norman testified that he was familiar with the use of the Custo- 
dial Account and generally understood its function but that his book- 
keeper, Mr. Roberts, was more familiar with the operation of the ac- 
count. Mr. Norman’s general testimony was that he knew very clearly 
about “accounts receivable” and that he tried to keep the financial posi- 
tion of the corporation sound. He generally conceded that he did not pay 
careful attention to the definition issued by the P&SA with respect to 
“proceeds receivable” on Form-130, but was more concerned with keep- 
ing his corporate obligations current. 
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Mr. Norman testified that during 1975 the Respondent corporation 
was short of cash, although the physical plant was unencumbered by any 
mortgages or loans. At the time of the hearing Mr. Norman testified 
that he was trying to secure a capital loan from the Small Business Ad- 
ministration for $385,000. 


Mr. Norman did not testify with respect to the matter of transmitting 
accounts of sale to sellers which did not disclose the actual names of the 
purchasers, nor did he testify with respect to how, or whether, con- 
signors were advised of the fact when respondent was purchasing live- 
stock for market support purposes. The auditors found no evidence in re- 
spondent’s records of any other method of advising shippers of these 
facts. Nor did he testify with respect to the failures of the respondent’s 
records and retained copies of invoices to clearly indicate the actual 
names of the persons who were billed for purchases of livestock. 


In addition, Mr. Norman did not explain the failure of respondent to 
disclose on accounts of sale issued to consignors the fact that respondent 
was in some instances the actual purchaser, either for market support 
purposes, or otherwise for its own account. 


14. The evidence discloses that respondent corporation was one of 16 
stockyards operating within an area of 100 miles radius from it. Statis- 
tics presented disclosed that in 1973 it was by far the largest of these 


and handled approximately $20,000,000 worth of sales. At the time of 
the hearing, while the gross dollar value of livestock handled has de- 
creased materially due to lower unit prices, Mr. Norman testified that 
the relative standing of respondent among the group with respect to the 
volume of business done was substantially what it was in 1973. 


CONCLUSIONS 


I 


The first issue in this proceeding deals with Respondent's alleged fail- 
ures to maintain and use properly its Custodial Account for Shippers’ 
Proceeds. 


Section 201.42 of the Regulations issued by the Secretary to carry out 
the provisions of the Act (7 U.S.C. 228 (a) ), sets forth the manner in 
which custodial accounts shall be handled. Subsection (c) specifically re- 
quires that deposits of the proceeds of sale shall be made in such account 
by the close of the next banking business day after livestock has been 
sold ,or the marketing agency or licensee shall deposit in its custodial ac- 
count on or before the third banking business day following the sale an 
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amount equal to such proceeds receivable whether or not such proceeds 


have been collected or received 


As discussed in Finding of Fact 4 there were several instances in 
which proceeds of sales, or amounts equal to such proceeds receivable, 
were not deposited in the Custodial Account for Shippers’ Proceeds by 
Respondent as required by § 201.42 (c). Findings of Fact 4, 5, 6 and 7 
disclose that respondent did not maintain this Account in a current con- 
dition, because it frequently permitted large deficits, or shortages, to ac- 
crue in the account, and allowed the Account to be overdrawn fre- 
quently. These actions are clear violations of the provisions of Section 
201.42 (c) of the Regulations. 


Respondent argues, in substance, that the notice on the back of P&SA 
FORM-130 (fn. 2) setting forth specifically what constitutes “proceeds 
receivable” for purpose of keeping the Custodial Account properly was 
not properly published, and that respondent’s officers, particularly its 
president, Mr. Norman, did not know what it meant anyway. This argu- 
ment is not persuasive. The requirements for maintaining the Custodial 
Account are clearly set forth in Section 201.42 of the Regulations (9 
CFR 201.42) and the description of Form-130 merely restates certain 
requirements of subsection (c). Moreover, as found in Findings of Fact 
12 and 13, respondent corporation’s officers knew about the deposit re- 
quirements but just did not follow them. At the very least, they should 
have known about these requirements in the conduct of their business 
for several years prior to 1975 as well as from information supplied by 
the P&SA directly. 


Section 201.42 (d) of the Regulations rigidly restricts withdrawals 
from the Custodial Account for Shippers’ Proceeds to payments for live- 
stock, or for legal charges directly associated with livestock sold. No 
other use of the Account is permitted, because it is a method of holding 
money in trust to assure that consignors and shippers will be guaranteed 
payment for livestock sold (§ 201.41 (a) ). The Account if properly han- 
dled, and if the required deposits are made, will always be sufficient to 
cover any checks drawn on it when they are presented for payment. This 
is its purpose. 


Finding of Fact 8 discloses that Eddie Norman, president of respond- 
ent corporation, violated the integrity of the Custodial Account by using 
it as if it were just another general account. Withdrawals and deposits 
were made which had no relationship to livestock transactions. This is a 
clear violation of Sections 201.42 (a) and (d) of the Regulations. 


Respondent argues that no harm was done because no seller ever went 
unpaid; that many of the outstanding checks made to Eddie Norman and 
others were not cashed so that the money was really still in the Custodial 
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Account, regardless of the potential shortage which was evidenced by 
the outstanding checks; and that the bank, or Eddie Norman, always saw 
to it that checks were honored when presented. We hold these argu- 
ments to be of no avail. 


The Secretary has consistently held, and the courts have sustained, 
that violation of the integrity of the Custodial Account for Shippers’ 
Proceeds and the Regulations which were promulgated to preserve it is a 
violation of the Act. In re Harry C. Daniels d/b/a Harry C. Daniels and 
Co. v. United States, 242 F.2d 39, 41, 42 (C.C.A. 7, 1957), cert. den. 354 
U.S. 939, the Court held: 


“The improper handling and use of the shippers’ proceeds is plainly contrary to 
the Act, 7 U.S.C.A. §§ 205, 208 and 213 (a), and of the regulations (9 CFR 
§ 201.40-201.42). The argument that there is no evidence of any particular 
shipper not being paid, is not controlling. It is the duty of a regulatory agency 
to prevent potential injury by stopping unlawful practices in their incipiency. 
Proof of a particular injury is not required. 

Federal Trade Commission v. Raladam Co., 316 U.S. 149, 152, 62 S.Ct. 966, 86 
L.Ed. 1336; Fashion Originators’ Guild of America v. Federal Trade Commis- 
sion, 312 U.S. 457, 466, 668, 61 S.Ct. 703, 85 L.Ed. 949.” 


(See also W. I. Bowman v. U.S. Department of Agriculture, 363 F.2d 81 
(C.C.A. 5, (1966) and Jn re Bowman and Reynolds, 23 A.D. 1065, 1070 


(1964); In re Billy E. Dunnigan, et al., 34 A.D. 997 (1974); In re James J. 
Miller, 33 A.D. 53 (1974): In re Lufkin Livestock Exchange, Inc., 27 A.D. 
596, 607 (1968) ). Accordingly, we conclude that Respondent’s actions 
with respect to the Custodial Account for Shippers’ Proceeds as found 
herein constitute violations of the Act (7 U.S.C. §§ 205, 208 and 
213 (a), and one of the Regulations (9 CFR §§ 201.40 and 201.42). 


I 


The second principal issue deals with Respondent’s alleged failures to 
show the true and correct names of the purchasers on accounts of sale 
delivered to consignors or shippers, and failure to show the true and cor- 
rect names of purchasers on purchase invoices. 


Findings of Fact 9, 10 and 11 disclose that respondent issued accounts 
of sale and purchase invoices which failed to disclose the true names of 
the purchasers because they used numbers which did not convey the 
identity of the purchasers. Section 201.43 (a) of the Regualations (9 CFR 
201.43 (a) ) requires the delivery of “a true written account of such sale, 
showing the * * * name of the purchaser” in order that the true nature 
of the transaction will be disclosed. Obviously, a number standing alone 
does not disclose the name of a purchaser. 


Title 7 U.S.C. 221 requires that a market agency shall keep such ac- 
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counts and records as will fully and correctly disclose all transactions in- 
volved. As found herein the copies of the accounts of sale and purchase 
invoices kept by Respondent as a part of its records of transactions 
failed to show the name of the purchasers. This failure is serious, not 
alone because it fails to keep the parties to a transaction fully informed 
of the complete transaction, but it effectively prevents an auditor or in- 
vestigator from verifying the true nature of transactions. The Secretary 
cannot discharge his functions and responsibilities if records of transac- 
tions kept by market agencies are faulty, incomplete, or do not otherwise 
disclose the true operations of a registrant. 


The Judicial Officer has consistently held that failure of a registered 
market agency to disclose the correct name of the purchaser on its rec- 
ords is violation of the Act and the Regulations. In In re W. I. Bowman 
d/b/a Capitol Stockyards, et al., 23 A.D. 1074, 1087 (1964), the Judicial 
Officer held: 


“Respondent was acting as an agent of the consignors of livestock and in that 
capacity it was his duty to make a full disclosure of the facts with respect to 
each transaction to the respective consignor. By failing to disclose the full, true 
and correct name of the purchaser of consigned livestock, material facts neces- 
sary for a full and complete accounting were withheld. Actual damage to a ship- 
per is not the test as to whether the act has been violated and we cannot believe, 
as contended by respondent, that the consignors of livestock knew or recog- 
nized the actual purchasers of their livestock on the basis of the abbreviated, in- 
correct, etc. names employed by respondent.” 


(See also In re James J. Miller (and cases cited therein at page 63), supra. 


On the basis of the facts as found herein we conclude that respondent 
violated §§ 205, 208, 213 (a) and 221 of Title 7 U.S.C. and Section 
201.43 of the Regulations for its failure to properly keep its accounts 
and records. 


Il 


A third issue deals with respondent’s alleged failure to disclose on its 
accounts and records the true name of the purchaser in those instances 
when it was the actual purchaser of livestock. 


At the hearing official notice was taken of all the Regulations of the 
Packers & Stockyards Administration. We call attention to Section 
201.59 of the Regulations (9 CFR 201.59) which specifically requires 
that in the event a market agency purchases livestock for its own ac- 
count it shall show this fact on the account of sale delivered to the con- 
signor. Finding of Fact 11 discloses that Respondent failed to do this on 
numerous occasions. We conclude, therefore, that such failures consti- 
tute violation of § 201.59 of the Regulations. as well as violations of 
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§ § 205, 208, 213 (a) and 221 of Title 7 U.S.C. and Section 201.43 of 
the Regulations. (See Jn re W. J. Bowman d/b/a Capitol Stockyards, etc., 


supra, and In re James J. Miller, supra.) 


TY7 
LV 


Respondent pleaded certain affirmative defenses in its answer. The 
first of these is that the complaint was filed without complying with the 
provisions of the Administrative Procedure Act (5 U.S.C. 551 et. seq.), 
and with the Freedom of Information Act (5 U.S.C. 552). On brief, how- 
ever, Respondent deals only with alleged infraction of Section 522, so we 
presume this is the only affirmative defense respondent urges under 
Title 5. Respondent cites no other specific provision of Title 5 in support 
or demonstration of the affirmative allegation in its answer. 


The thrust of respondent's argument as set forth in its brief is that (a) 
respondent’s President, Eddie Norman, did not know what would be con- 
sidered by the P&SA as “proceeds receivable” for purposes of keeping re- 
spondent’s Custodial Account for Shippers’ Proceeds because he had no 
notice or knowledge of this definition and how it would be applied, and 
(b) the agency cannot nunc pro tunc apply this definition to the audits of 
respondent’s records on the dates involved in this proceeding without 
first making available to respondent the contents of complainant’s Man- 
ual on how such an audit would be conducted as required by Section 552. 


Dealing first with (a), we refer to Finding of Fact 12 which discloses 
that Eddie Norman and his bookkeeper were furnished with complete in- 
formation on how to keep the Custodial Account in late 1972, and that 
he, as an individual, prior to incorporation of respondent, had filed 
P&SA Form-130 (which clearly showed the definition of “proceeds re- 
ceivable”) on several occasions. Moreover, Exhibit 2 discloses that on 
February 12, 1975, the agency specifically directed respondent’s atten- 
tion to this definition and its importance to its Special Report on the 
Status of Custodial Bank Account for Shippers’ Proceeds, which was due 

n the preceding January 31, 1975. Yet, when respondent finally filed 
the special report on the following July 8, 1975 (exhibit 6 and 7), almost 
five months later, it completely failed to comply with the definition of 
what constitutes “proceeds receivable”. This constituted the basis for the 
auditors’ findings as disclosed in Finding of Fact 4. 


We find no merit whatever in the contention that Eddie Norman did 
not have knowledge of what constitutes “proceeds receivable”. It is not 
credible on the facts of record. Moreover, if, in fact, Eddie Norman had 
no complete understanding of what the definition meant in its applica- 
tion to respondent’s activities, such lack of understanding cannot avail 
respondent. The policy of the agency in this regard is succinctly set out 
in In re Jacob Wiesel, 31 A.D. 776, 787 (1972), wherein the Judicial Of- 
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ficer held: 


“On brief and at the hearing respondent placed much stress on the fact of Jacob 
Wiesel’s lack of clear understanding of English, his limited operating capital, 
his lack of clear understanding of the regulations, etc. While all this may be 
true and constitute serious problems for respondent, the fact remains that re- 
spondent, as a regulated packer, must conform to the Regulations and the Act 
Evenhanded administration requires no less. These possible impediments do 
not constitute mitigating circumstances which would justify the withholding of 
a conclusion of violations as alleged and found herein.” 


The same policy is equally true when applied to a registered market 
agency. 


Dealing next with (b), we are constrained to conclude that Respondent 
has misread § 552 of Title 5 as it applies to the facts in this proceeding. 
First, in addition to the actual notice of the definition dealt with in (a) 
supra, the substance of the requirement for maintaining the Custodial 
Account for Shippers’ Proceeds and for making timely deposits in the 
Custodial Account is specifically set out in the Code of Federal Regula- 
tions at 9 CFR 201.42. This regulation in pertinent part is merely re- 
capitulated in the definition of “proceeds receivable” shown on P&SA 
Form-130. In short, notice of the rule was formally and officially pub- 


lished in accordance with § 552 of Title 5 when the Regulation was pub- 
lished in 32 F.R. 20921 (Dec. 29, 1967). 


In the second place, the fact that the auditors’ manual was not pub- 
lished in the Federal Register as argued by respondent is of no conse- 
quence. It is not required to be. All that is required of an agency, as pro- 
vided in § 552 (2) (C) of Title 5, is that an agency shall make such “staff 
manuals” available “for public inspection and copying”. There is no 
showing on this record that respondent ever sought to be informed of 
the contents of the auditors’ staff manual for the conduct of an audit and 
was refused. We conclude that respondent already had available all the 
information on the requirements pertaining to the maintaining of a Cus- 
todial Account and the keeping of accounts and records. Moreover, re- 
spondent’s lack of knowledge of the details of the auditors’ staff manual 
per se in no way operated to his prejudice. The important fact is that the 
regulations applicable to market agencies were published in the Federal 
Register. 


V 


A second affirmative defense relates to “Exhibit A” attached to the an- 
swer, which is alleged to constitute an amendment to the complaint. 
“Exhibit A” is a copy of a press release issued by the Packers & Stock- 
yards Administration at the time of filing the complaint in this proceed- 
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ing. Respondent did not argue this matter on brief, so we presume that 
this affirmative defense is abandoned and so dismiss it. However, we 
note, as a point of information, that the Judicial Officer has dealt at 
length with the matter of the legality and policy relating to the issuance 
of such press notices by the P&SA in In re J. A. Speight, et al., 33 A.D. 
280, 304-305 (1974). 


VI 


A third affirmative defense relates to Exhibits “B” and “C” attached to 
the answer, which are alleged to constitute amendments to the com- 
plaint. Exhibit “B” is a letter from complainant’s attorney to respondent 
indicating that the matter of the complaint may be resolved by respond- 
ent’s agreeing to the issuance of a consent order, as provided in the Rules 
of Practice, if it so desires. Exhibit “C” is a copy of a consent order con- 
taining the substance of the complainant’s position. 


Respondent did not deal with this matter on brief in any fashion, so we 
presume this affirmative defense is abandoned and so dismiss it. How- 
ever, we are constrained to note that we find nothing irregular or illegal 
in this procedure which is sanctioned by the applicable Rules of Practice 
and Procedure. 


The Findings of Fact and Conclusions herein were made after full con- 
sideration of the entire record and are based upon the more credible and 
probative, as well as the preponderance of the evidence presented. All 
motions, requests or arguments presented which are not specifically 
mentioned herein, and which are inconsistent with these Findings of 
Fact and Conclusions, are denied. 


The sanctions requested by complainant are consistent with the sanc- 
tions imposed by the Judicial Officer for similar violations of the Act 
and Regulations. We determine that they are proper and appropriate in 
the circumstances presented. 


ORDER 


Respondent, its successors, officers, directors, agents and employees, 
directly or through any corporate or other device, in connection with Re- 
spondent’s operations as a market agency shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes of its own and for 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, and making such other use of 
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snippers’ proceeds in its possession or control as will endanger or impair 
the faithful and prompt accounting therefor and payment of the por- 
tions thereof due to the person or persons entitled thereto; 


2. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of Section 201.42 of the 
Regulations (9 CFR 201.42); 


3. Issuing accounts of sale which fail to show the true and correct 
names of the purchasers of consigned livestock; and 


4. Issuing purchase invoices which fail to show the true and correct 
name of the purchaser of consigned livestock. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a mar- 
ket agency under the Act, including: 


1. Copies of accounts of sale which show the true and correct name of 
the buyer; and 


2. Copies of invoices which show the true and correct name of the 
buyer. 


Respondent, Schuyler County Sales Co., Inc., is suspended as a regis- 
trant under the Act for a period of seven days, and thereafter until such 
time as it demonstrates that the deficit in its “Custodial Account for 
Shippers’ Proceeds” has been eliminated. When the respondent demon- 
strates that the deficits in its “Custodial Account for Shippers’ Proceeds” 
has been eliminated, a supplemental order will be issued in this proceed- 
ing terminating the suspension. 


The provisions of this order shall become effective on the tenth day 
after it becomes final: Provided, however, that if by any means or device 
whatever, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) shall be 
(i) the date fixed by a court of competent jurisdiction which issues an 
appropriate order with respect thereto, or (ii) upon a showing made by 
Complainant that it is not likely that such an order will be entered by 
any court, the date subsequently fixed by the Judicial Officer. 


This order becomes final* 35 days after the date of service upon Re- 
spondent, unless there is an appeal to the Judicial Officer by a party to 
the proceedings pursuant to the provisions of Section 1.145 of the Rules 
of Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final February 15, 1978.—Ed. 
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(No. 18,300) 


In re SCHUYLER COUNTY SALES Co., INC., a corporation, and EDDIE C. 
NORMAN, an individual. P&S Docket No. 5483. Decided January 5, 
1978. 


Admission of facts — failure to file answer — Checks or drafts — insuf- 
ficient funds — failure to pay when due — Net proceeds — failure to remit 
— Sanctions 


Where respondents wilfully violated the Act and the regulations in connection with their 
operations as a market agency thereunder in the issuance of insufficient funds in 
purported payment of net proceeds from the sale of consigned livestock and in pur- 
ported payment for livestock purchased in commerce as found herein, respondents 
are ordered to cease and desist from said violations. Further, the corporate respond- 
ent is suspended as a registrant under the Act for 30 days and the individual re- 
spondent, Eddie C. Norman, is suspended as a registrant under the Act for 120 
days. The sanction against the corporate respondent is in addition to the sanction 


imposed against it in order dated December 9, 1977, P&S Docket No. 5231. 


Allan R. Kahan, for complainant. 
Tom Braun, Edna, MO, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondents have wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon residents by 
the Hearing Clerk by certified mail. Respondents were informed in a let- 
ter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondents have failed to file an answer within the time prescribed 
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in the Rules of Practice, and the material facts alleged in the Complaint 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Schuyler County Sales Company, Inc., hereinafter referred to 
as the corporate respondent, is a corporation with its principal place of 
business located at Lancaster, Missouri 63548. 


(b) The corporate respondent, at all time material herein, under 
the direction, control, and management of Eddie C. Norman, hereinafter 
referred to as the individual respondent, was: 


(1) Engaged in the business of conducting and operating the 
Schuyler County Sales Co., Inc., stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in commerce on 
a commission basis, and buying and selling livestock in commerce for its 
own account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce and as a dealer to buy and sell live- 
stock in commerce. 

(c) The individual respondent, whose address is Lancaster, Mis- 
souri 63548, at ali times herein was: 

(1) President, manager and principal owner of the corporate re- 
spondent, and directed, managed and controlled its operation; and 

(2) Registered with the Secretary of Agriculture as an individ- 
ual to do business, in commerce, as a dealer and to sell livestock in com- 
merce on a commission basis as Schuyler County Sales Company. 


2. (a) The corporate respondent, under the direction, control and 
management of the individual respondent, in connection with its opera- 
tions as a dealer on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 
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Date of Date of No. Amount 
Purchase Check Head Purchased At of Check 
7/19/76 7/22/76 165 Keoco Auction Co. $53,111.58 
Sigourney, lowa 
7/20/76 7/23/76 Jennings Sales Company, Inc. 99,779,77 
7/31/76 Macomb, Illinois 
7/26/76 7/28/76 f Keoco Auction Co. 79,086.45 
Sigourney, Iowa 
7/26/76 7/28/76 Keoco Auction Co. 52.50 
Sigourney, Iowa 
7/27/76 7/31/76 Jennings Sales Company, Inc. 20,654.69 
Macomb, Illinois 
7/27/76 8/4/76 Ollie Livestock Exchange 23,719.55 
Ollie, Iowa 


(b) The corporate respondent, under the direction, control and 
management of the individual respondent in connection with its opera- 
tion as a dealer, on or about the dates and in the transactions set forth 
above, purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


(c) As of November 30, 1976, the full amount of the purchase price 
of the livestock set forth had not been paid. 


3. (a) The corporate respondent, under the direction, control and 
management of the individual respondent, in connection with its opera- 
tions as a market agency in commerce, on or about the dates and in the 
transactions set forth below, and in divers other transactions on such 
dates, issued checks in purported payment of the net proceeds resulting 
from the sale of livestock consigned on a commission basis, which checks 
were returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


Date of 

Check Payee Amount 
7/21/76 Everett Taylor $ 167.85 
7/21/76 Gerald Brown 160.42 
7/28/76 Gerald Brown 1,265.05 
7/28/76 Mark Robinson 841.80 
7/28/76 Patrick Bradley 144.79 
7/28/76 Robert Peckhorn 43.58 
7/28/76 Allen Livingston 637.03 
7/28/76 Jeff Ward 90.85 
7/28/76 De Onne Sederberg 152.00 
7/28/76 Don Willis 214.38 
7/28/76 Bill Triplett 11.48 


(b) Respondents, on or about the dates and in the transactions set 
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forth above, sold livestock at the stockyard on a commission basis and 
failed to remit to the owners or consignors, when due, the net proceeds 
received from the sale of their livestock. 


CONCLUSIONS 


By reason of the facts found in finding of fact 2 herein, respondents 
have wilfully violated sections 304, 307, and 312 (a) of the Act (7 U.S.C. 
205, 208, and 213 (a) ), and section 201.43 (b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts found in finding of fact 3 herein, respondents 
have wilfully violated sections 304, 307, and 312 (a) of the Act (7 U.S.C. 
205, 208, and 213 (a) ), and section 201.43 (a) of the regulations (9 CFR 
201.43 (a) ). 


Respondents shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce, without having and maintaining sufficient funds on deposit in 
the bank account upon which they are drawn to pay such checks or 
drafts when presented for payment; 


2. Issuing checks or drafts to any person in payment of the net pro- 
ceeds resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks or drafts when presented for pay- 
ment; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


4. Failing to remit, when due, to the owners or consignors, the net 
proceeds received from the sale of their livestock. 


The individual respondent, Eddie C. Norman, is suspended as a regis- 
trant under the Act for a period of 120 days. The corporate respondent, 
Schuyler County Sales Company, Inc., is suspended as a registrant under 
the Act for thirty (30) days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service of this order 
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on the respondents: Provided, however, that if by any means or device 
whatever, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) shall be 
the date fixed by a court of competent jurisdiction which issues an ap- 
propriate order with respect thereto. 


Pursuant to the Rules of Practice, this Decision becomes final* with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in Sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). 


The sanctions imposed hereby against Respondent, Schuyler County 
Sales Company, Inc., shall be in addition to the sanctions imposed 
against said Respondent by Order issued on December 9, 1977, in P&S 
Docket No. 5231. 


(No. 18,301) 


In re THUMB AUCTION MARKETS, INC. P&S Docket No. 5243. Decided 
December 20, 1977. 


Custodial account for shippers proceeds — failure to maintain in conform- 
ity with the regulations — Insolvency — current liabilities exceeding 
current assets — Sanction 


Where respondent violated the Act and the regulations in connection with its operations as 
a dealer thereunder in operating while insolvent, and failing to properly maintain its 
custodial account, respondent is ordered to cease and desist from said violations. Re- 
spondent is suspended as a registrant under the Act for 7 days, and thereafter until 
it is no longer insolvent and the deficit in its custodial account is eliminated. 


James A. Brennan, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


* The Decision and Order became final February 22, 1978.—Ed. 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.; “Act”). It was instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture (P&SA, USDA). 


The Complaint charges that respondent Thumb Auction Markets, Inc., 
failed to maintain its financial condition and custodial account in ac- 
cordance with the requirements of the law and related regulations (7 
U.S.C. 204, 208 and 213(a); 9 CFR 201.42). 


Respondent filed an Answer in which it admitted the jurisdictional 
allegations of the Complaint, denied all other allegations, and pleaded 
four affirmative defenses. The affirmative defenses alleged non-com- 
pliance with the Administrative Procedure Act (5 U.S.C . 551 et seq.), in- 
formal improper efforts to amend the Complaint, and pre-judgment by 
the Complainant. 


A hearing was held in Detroit, Michigan. Mr. William B. Deas, of Kan- 
sas City, Missouri represented Respondent Complainant was rep- 
resented by James A. Brennan, Office of the General Counsel, United 
States Department of Agriculture. Post hearing briefs have been filed by 
both parties. 


I 


Respondent, Thumb Auction Markets, Inc., is a corporation with its 
principal place of business in Caro, Michigan. At all times material here- 
in it was engaged in the business of conducting and operating a posted 
stockyard under the Act and registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce. It engaged in the business of sell- 
ing livestock on a commission basis at the posted stockyard. 


The current liabilities of Thumb Auction Markets, Inc. as of August 8, 
1975 and September 5, 1975 exceeded the current assets. 


As of August 8, 1975 the current liabilities of respondent totaled 
$40,062.11 and current assets totaled $13,687.10, with a resulting 
excess of current liabilities over current assets of $26,375.01. 


As of September 5, 1975 respondent had current liabilities totaling 
$33,451.45 and current assets totaling $5,564.57 with a resulting excess 
of current liabilities over current assets of $27,886.88. 


Respondent’s contention that its total assets exceeded its total liabil- 
ities at the relevant times is not relevant nor material. Bowman v. 
USDA, 363 F.2d 81, 84-85 (5 CA 1966). 


In addition, Annual Reports filed for the period ending December 27, 
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1974 and December 31, 1975 as well as a balance sheet reporting as of 
April 16, 1976 show that respondent was at those times insolvent, that 
is, that respondent’s current liabilities exceeded respondent’s current 
assets at those times. 


Further, respondent while insolvent engaged in business as a market 
agency. 


While Respondent presented evidence to show that its current assets 
exceeded its current liabilities as of October 1, 1976, the evidence is in- 
complete and inadequate to warrant a conclusion concerning solvency at 
that point. Respondent submitted a balance sheet and bank statement, 
as well as two recent deposit slips, but failed to offer any underlying 
documentation of current liabilities. While solvency may have existed at 
that point, the evidence is incomplete and unpersuasive in the absence of 
satisfactory documentation. In the absence of such sufficient persuasive 
evidence, it must be assumed that the insolvency has continued. 


* * * 


Respondent has also failed to maintain and properly use the custodial 
account for shippers’ proceeds thereby endangering faithful and prompt 
accounting and payment to the owners or consignors of livestock. 


As of August 8, 1975, respondent had a deficiency of $20,273.63 in its 


custodial account. As of September 5, 1975 respondent had a deficiency 
of $13,935.10 in the custodial account. 


In addition thereto, Annual Reports, special reports, and balance 
sheets filed by respondent show that the custodial account was in a de- 
ficit status on five other occasions ranging from a deficit of $4,566.24 
(as of May 14, 1976) to $19,538.30 (as of March 28, 1975). 


The highest custodial account deficit was the aforementioned August 
8, 1975 deficit of $20,273.63. The earliest custodial account deficit 
shown is December 27, 1974. 


Each payment made to a market agency by a livestock buyer becomes 
a trust fund which is to be handled in accordance with the provisions of 
the regulations concerning custodial accounts (9 CFR 201.42). 


Generally, the market agency is required to deposit trust funds re- 
ceived on the sale date by the following day, and by the third post-sale 
date they shall have deposited into the custodial account “an amount 
equal to all of the proceeds receivable from the sale of livestock .. ., 
whether or not such proceeds have been” actually paid by the buyer of 
the cattle. (9 CFR 201.42(c)). 


Such deficiencies as noted above were in part due to Respondent’s 
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tailure to deposit in its custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock. 


Respondent’s records reveal that its custodial account was in a deficit 
status on at least seven different dates between December 27, 1974 and 
May 14, 1976. 


II 


Respondent’s contention that total assets should be matched against 
total liabilities, which brings into consideration equity and net worth, is 
contrary to applicable principles of accounting based on the working 
capital concept, accepted generally in all fields of business. The 
regulatory provisions parallel this generally accepted principle. Further, 
respondent’s argument was considered and rejected in Bowman v. 


USDA, supra. 


Respondent claims it never endangered the faithful and prompt ac- 
counting and payment to consignors, and shows that no consignor ever 
failed to receive payment. The insolvency status itself endangers prompt 
payment, and actual loss or failure of payment to consignors is not rele- 
vant to the issue of a violation having occurred. “[T] he Act is designed to 
‘* * * prevent potential injury by stopping unlawful practices in their 


incipiency. Proof of a particular injury is not required.’ Daniels v. United 
States, 7 Cir., 1957, 242 F.2d 39, 42.” Bowman v. USDA, supra. 


The classification of a promissory note as “current liability” is also dis- 
puted by respondent who argues that it should be treated as a long term 
obligation. The President of the respondent corporation, and his wife, 
held a demand promissory note for $8,000 loaned to the corporate Re- 
spondent. As a demand note it was properly classified as a current liabil- 
ity. It could not be a long term obligation as respondent urges it is, with- 
out rewriting it on terms specifying a payment date more than one year 
into the future. Once the payment date is less than one year into the 
future, it ceases to be a long term obligation and is classified as a current 
liability. When demand for payment could legally be made the next 
week, or anytime, it is in all respects a current liability. However the 
question is not crucial here, for the insolvency issue would have been the 
same whether the note was classified as a long term or current liability. 


Respondent also argues that its surety bond and overdraft protection 
from its bank are adequate protection which should satisfy its obliga- 
tions under the statute and related regulations. The overdraft protection 
was informal, and was subject to unilateral termination by the bank 
without notice, and subject also to bank failure. Such protection fails to 
fulfill respondent’s obligation under the statutory and regulatorv 
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requirements to the consignors/owners of cattle. In re Harry C. Hardy, 
33 A.D. 1383, 1401 (1974); In re Bowman and Reynolds, 23 A.D. 1065, 
1071 (1964); United States v. Donahue Bros. Inc., 59 F.2d 1019, 1023 (8 
CA, 1932). 


Respondent raises questions concerning accounting procedures which 
arise out of regulatory requirements. Section 201.42(c) (9 CFR 201.42(c)) 
requires that money from livestock sales be deposited in the custodial ac- 
count within certain limited specified periods. P&SA reporting forms 
for the status of the custodial accounts for shippers’ proceeds (trust 
funds from the sale of consigned cattle) are tailored to coincide with the 
regulatory provision. 


The reports specifically provide for each category of funds properly 
reportable, that is, money in the account as shown on the bank state- 
ment, deposits actually made to the account but not yet shown on the 
bank statement, designated certificates of deposit, deposits actually en 
route to the bank for the account, proceeds on hand and proceeds receiv- 
able. Detailed reporting on proceeds receivable is required. Instructions 
on the form carefully exclude from the proceeds receivable category 
those things which do not fall within the regulatory provisions 
(§ 201.42(c)). 


They are itemized in clear simple terms easily comprehensible to any- 
one qualified to be responsible for business activities on this sale. Re- 
spondent’s secretary-treasurer who handled such affairs has had over 30 
years bookkeeping experience for Respondent’s corporation and other 
similar markets. Lack of understanding is not persuasively established 
here. However, even if true the duty to inquire, seek clarification, and 
understand rests on Respondent. Jn re Howell Bros. Livestock, 9 A.D. 
444, 448 (1950). In fact, the reports were completely, honestly and 
competently completed, albeit including improper items clearly labeled 
as such where funds not properly reportable were included they were 
labeled “older ac. rec.” 


When led, respondent’s witness indicated agreement that respondent’s 
conduct complied with State law regarding payments, but no reliance 
upon State law or relevancy to the situation at hand is developed or 
established here. 


Respondent pleads violation of the Administrative Procedure Act but 
a specific issue was never pinpointed nor developed. By implication it 
appears that they raise a question of imposition of a sanction without 
the warning letter to provide “opportunity to demonstrate or achieve 
compliance” under 5 U.S.C. 558 (c) (1) and (2). However, an exception is 
provided in 5 U.S.C. 558 (c) for cases of “willfulness” and others where 
the public health, interest or safety requires otherwise. 
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Wilfullness here is implicit and clear, in the sense that it is used in ad- 
ministrative disciplinary proceedings, that is intentionally doing an act 
which is prohibited, or careless disregard of statutory requirements. One 
need not possess an evil motive, nor is one excused by reason of reliance 
on erroneous advice. Goodman v. Benson, 286 F.2d 896, 900 (CA 1961); 
Silverman v. CFTC, 549 F.2d 28, 31 (7 CA 1977); Butz v. Glover Live- 
stock, 411 U.S. 182, 185, 187 (1972). It is somewhat analogous to run- 
ning a red light, when the driver may have never even seen the traffic 
signal. In fact, here, the evidence establishes the knowledge and inten- 
tional character of the acts because they are labeled as funds not norm- 
ally relied upon to show the status of the custodial account. Respondent 
knew exactly what they were doing and the condition they had allowed 
their finances to fall into. 


Respondent also pleaded and quoted part of the Freedom of Infor- 
mation Act (5 U.S.C. 552, 553) but no issue was pinpointed or developed 
with reference to it. 


Respondent also pleads implied amendments to the Complaint by rea- 
son of the issuance of a press release reciting the fact that a Complaint 
had been filed along with a summarized description of it, as well as by 
proffering a proposed consent answer and order to conclude the matter 
by agreement if no dispute existed. Respondent further alleges that the 
press release and proposed consent answer and order “constitute a pre- 
judgment on the part of the complainant . . . with respect to any sanc- 
tion . . . which deprive[s] respondent of a fair and just determination in 
this respect.” Similar issues raised in Bowman, supra, at page 86, were 
characterized as “frivolous”. No amendment to the Complaint was at- 
tempted or intended and pre-judgment of the sanction is unsupported by 
the record. In fact the recortd establishes a willingness to re-evaluate the 
proposed sanction and adjust it following further consideration. Both 
such issues raised by respondent are vacuous. 


The evidence establishes custodial account shortages on at least seven 
occasions between December 1974 and May 1976. Further, the evidence 
establishes that respondent’s current liabilities exceeded its current 
assets on at least five occasions between December 1974 and April 1976. 
The evidence establishes that respondent did business while its current 
liabilities exceeded its current assets. 


Respondent’s evidence attempting to show regularity of its financial 
status at the time of the hearing was incomplete and unpersuasive. 


Il 


The respondent has wilfully violated the P&S Act and the related 
regulations as set forth in the Complaint. 
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The cease and desist order and suspension requested by Complainant 
shall be issued. 


Respondent shall cease and desist from: 


1. Operating as a dealer or market agency in commerce while its cur- 
rent liabilities exceed its current assets; 


2. Failing to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)), an amount equal to the proceeds receivable from the sale of 
consigned livestock; and 


3. Failing to maintain its custodial account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42). 


Respondent is suspended as a registrant under the Act for a period of 
seven (7) days and thereafter until it demonstrates that it is no longer in- 
solvent and that the deficit in its custodial account for shippers’ 
proceeds has been eliminated. When respondent demonstrates that it is 
no longer insolvent and that the deficit in its custodial account for ship- 
pers’ proceeds has been eliminated, a supplemental order will be issued 
in this proceeding terminating the suspension after the expiration of the 
seven (7) day period. 


The cease and desist provisions of the order shall be effective on the 
sixty (6) day, and the suspension provisions on the tenth (10) day after 
the order becomes final.* 


Pursuant to the Rules of Practice, this decision and order shall become 
final without further procedure thirty five (35) days after service unless 
appealed within thirty (30) days after service (9 CFR 202.16 and 
202.18). 


* The Decision and Order became final February 7, 1978.—Ed. 
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TERMINATION OF SUSPENSION — Supplemental order 


(No. 18,302) 

PIKE COUNTY LIVESTOCK MARKET INC. and CHARLES H. DAY. P&S 
Docket No. 5461. In order issued February 2, 1978, by Dorothea A. 
Baker, Adminstrative Law Judge. 

(No. 18,303) 
THUMB AUCTION MARKETS, INC. P&S Docket No. 5243. In order issued 


February 27, 1978, by William J. Weber, Adminstrative Law 
Judge. 


COURT DECISION 


DALE VAN WYK and VAN’S LIVESTOCK, INC. v. ROBERT BERGLAND, 
Secretary of Agriculture. Decided February 1, 1978. 


UNITED STATES COURT OF APPEALS 


FOR THE EIGHTH CIRCUIT 


No. 77-1303 


MATTHES, Senior Circuit Judge. 


This litigation was commenced on February 13, 1974. On that date the 
Administrator, Packers and Stockyards Administration, filed a com- 
plaint against Mid-States Livestock, Inc., Gordon Reisinger, president of 
Mid-States, and Dale E. Van Wyk, secretary treasurer of Mid-States, 
who were designated as respondents. The complaint alleged, inter alia, 
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that Mid-States was a corporation under the direction, control, and man- 
agement of the above-named corporate officers; that Mid-States, 
Reisinger, and Van Wyk engaged in the business of buying and selling 
livestock in commerce; and that the corporation and the individual re- 
spondents had registered with the Secretary of Agriculture as dealers to 
buy and sell livestock in commerce and as market agencies to buy live- 
stock in commerce on commission. The complaint further alleges that all 
three respondents willfully violated (1) the provisions of the Packers and 
Stockyards Act of 1921, as amended and supplemented, 7 U.S.C. § 181 
et seq., by engaging in unfair or deceptive practices or devices, and (2) 
the regulations promulgated under the Act by the Secretary of Agricul- 
ture, 9 C.F.R. § 201.1 et seq., by failing to make sufficient funds avail- 
able for the payment of drafts and checks issued for the purchase of live- 
stock. 


Mid-States did not contest the complaint, waived oral hearing, and 
consented to an order based on the allegations of the complaint. Van 
Wyk filed an answer denying, in effect, that he had violated the Act. 


In due time, hearings were conducted by The Honorable John H. 
Campbell, Chief Administrative Law Judge, from October 22, 1974 
through October 25, 1974, and from November 19, 1974 through 
November 21, 1974. Numerous witnesses were heard and many exhibits 
received into evidence.’ After weighty consideration and analysis of all 
of the evidence, the ALJ filed his initial decision and order on November 
1, 1976. The exhaustive and detailed findings and conclusions of the 
ALJ are reported in the Decisions of the Secretary of Agriculture. 35 
A.D. 1879 (1976). The ALJ ordered Van Wyk, to the extent that he is a 
registrant under the Act, and Van’s Livestock, Inc., a corporate device 
and a corporate successor to Mid-States, suspended as registrants for a 
period of thirty days. Id. at 1897. 


Van Wyk appealed to the judicial officer to whom final administrative 


* Respondent Gordon Reisinger was represented by counsel in the hearings before the ad- 
ministrative law judge. When called as a witness, he invoked the Fifth Amendment to the 
United States Constitution and refused to testify. The activities of Mid-States, under the 
control of the two individual respondents, resulted in substantial losses to sellers of live- 
stock, and litigation ensued. In connection with that litigation, Gordon Reisinger’s deposi- 
tion was taken on two occasions subsequent to the hearings in this case before the ad- 
ministrative law judge. The first deposition was taken on the 24th of January, 1975, in 
Eldora, Hardin County, Iowa. The second deposition was taken in September, 1975, 
apparently in Leavenworth, Kansas. According to Gordon Reisinger’s testimony appearing 
in the transcript of the September, 1975 deposition, he was then confined to Leavenworth, 
Kansas, and had received a two-year sentence “for conspiracy, embezzlement, and 
mortgaging mortgaged property.” Deposition of Gordon Reisinger, September, 1975, Vol. 
II, at 142. By agreement, the depositions of Reisinger were made a part of the record in 
this proceeding. 
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authority to decide Department cases subject to the Administrative 
Procedure Act has been delegated. 


On February 11, 1977, the judicial officer filed his decision and order. 
36 A.D. 172 (1977). After taking notice of the contentions of the peti- 
tioners in this proceeding, the judicial officer adopted the decision and 
order of the ALJ “with trivial changes except for the addition of foot- 
notes 8 and 9.” Jd. at 173. Additionally, the judicial officer increased the 
period of suspension of the registrations of Van Wyk and Van’s Live- 
stock, Inc. from thirty to sixty days. 


Dale Van Wyk and Van’s Livestock, Inc. filed a timely petition in this 
court to review the order of the Secretary. 


The ALJ and judicial officer have, with painstaking care, fully and ac- 
curately explicated all relevant evidence and considered the contentions 
of the petitioners. We need only observe that we have canvassed the 
voluminous record and have concluded that no rational basis exists on 
which to interfere with the order of suspension. For the purpose of this 
opinion, a brief resume of the pertinent evidence will suffice. 


Mid-States was primarily engaged in the buying and selling of cattle, 
both on commission and for its own account. This business proved 
profitable, but the respondents were not content to devote their full 
energies and resources to their livestock activities, which were large and 
expansive. They embarked upon speculating in commodities, and this 
enterprise led to the collapse and downfall of Mid-States and Reisinger. 
Van Wyk, who was more affluent financially, also suffered losses. The 
commodities speculations were profitable until, on Van Wyk’s urging, 
Mid-States changed its commodities position from “short” to “long.” As a 
result, during September of 1973, Mid-States became subject to in- 
creased margin calls which Van Wyk and Reisinger agreed to cover with 
Mid-State’s operating monies. Mid-States soon began suffering cash-flow 
difficulties, but continued to purchase cattle. Efforts to salvage Mid- 
States’ financial position failed, and many of those who had sold live- 
stock to Mid-States during the period were paid either late or not at all. 
Mid-States ceased buying and selling livestock on October 3, 1973. 


Shortly after Mid-States’ collapse, Van Wyk resumed buying and sell- 
ing livestock individually and through a corporation, Van’s Livestock, 
Inc., formed by Van Wyk in November of 1973. Van’s Livestock, Inc. is 
owned by Van Wyk and his wife. It is quite similar in operation to Mid- 
States, employs former Mid-States personnel, utilizes some former Mid- 
States facilities, and services many of Mid-States’ former customers. 
Both Van Wyk and Van’s Livestock, Inc. received substantial operating 
loans from the bank which Mid-States formerly used. These loans were 
secured in part by a pledge of Van Wyk’s Mid-States’ shares. 
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The ALJ found that the failure of Mid-States to pay for livestock in a 
timely manner was (1) a willful “unfair ... or deceptive practice or 
device” contrary to § 312(a) of the Packers and Stockyards Act, 7 U.S.C. 
§ 312(a),? and (2) a violation of § 201.43(b) of the regulations of the 
Secretary of Agriculture, 9 C.F.R. § 201.43(b).* He also concluded that 
Van's Livestock, Inc. was the corporate successor to Mid-States. 


We turn now to the contentions presented for our determination, and 
in our disposition thereof will elaborate as necessary on the basic and 
essential facts. 


I 


Petitioners maintain that the transactions on which this case is 
predicated involve only debtor/creditor concerns, and do not fall within 
the regulatory scheme of the Packers and Stockyards Act. We disagree. 
The numerous cases relied upon by petitioners are readily distinguish- 
able and do not support petitioners’ claim that this proceeding has no 
jurisdictional basis in the Packers and Stockyards Act. , 


One purpose of the Act “is to assure fair trade practices in the live- 
stock marketing . . . industry in order to safeguard farmers and ranchers 
against receiving less than the true market value of their livestock.” 
Bruhn’s Freezer Meats v. United States Department of Agriculture, 438 
F.2d 1332, 1337 (8th Cir. 1971). Timely payment in a livestock purchase 
prevents the seller from being forced, in effect, to finance the transac- 
tion. By insuring that the seller will receive the fair market value of his 
livestock, undiminished by the cost of financing the sale, the require- 
ment that a purchaser make timely payment fulfills the purpose of the 
Act. Mid-States contravened that requirement, and thus became subject 


* Section 312(a) of the Packers and Stockyards act provides: 


It shall be unlawful for any stockyard owner, market agency, or dealer to en- 
gage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons should be authorized to 
operate at the stockyards, or with receiving, marketing, buying, or selling on a 
commission basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling, in commerce, of livestock. 


* Section 201.43(b) of the regulations provides in pertinent part: 


Each packer, market agency, or dealer purchasing livestock shall before the 
close of the next business day following the purchase of livestock and the 
determination of the amount of the purchase price, transmit or deliver to the 
seller or his duly authorized agent the full amount of the purchase price, unless 
otherwise expressly agreed between the parties before the purchase of the 
livestock. Any such agreement shall be disclosed in the records of any market 
agency or dealer selling the livestock, and in the purchaser’s records and on the 
accounts or other documents issued by the purchaser relating to the transac- 
maa. > 
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to the sanctions which the Act provides. See Mahon v. Stowers, 416 US. 
100, 111 (1973) (dictum); Bowman v. United States Department of 
Agriculture, 363 F.2d 81, 85 (5th Cir. 1966). That Mid-States’ inability 
to meet its obligations may be characterized as a debtor/creditor problem 
is irrelevant to our disposition of the case. 


Il 


Petitioners next argue that the failure of Mid-States to pay for live- 
stock when due involved a series of isolated acts and was therefore not 
an “unfair ... or deceptive practice or device” within the meaning of 
§ 312(a) of the Act. They rely primarily on Guenther v. Morehead, 272 
F. Supp. 721 (S.D. Iowa 1967), which held that § 312(a) did not apply to 
the wrongful negotiation of a check. 


We find Guenther inapposite. The present case embraces thirty-one 
purchases resulting in losses of over $500,000 to livestock owners. Mid- 
States’ failure to pay for the cattle it had purchased involved a deliberate 
course of conduct, not an isolated event. That conduct was proscribed by 
§ 312(a). See Bowman v. United States Department of Agriculture, 
supra at 85; Swift & Co. v. United States, 317 F.2d 53 (7th Cir. 1963) 
(“unfair . . . or deceptive practice or device” under § 202(a) of the Act). 


Mid-States’ failure to pay was also clearly proscribed by § 201.43(b) of 
the regulations of the Secretary of Agriculture. 9 C.F.R. § 201.43(b). 
That section represents the Secretary’s construction of the Act. And, of 
course, great deference is accorded the construction of a statute by the 
agency charged with its enforcement. Griggs v. Duke Power Co., 401 
U.S. 424, 433-34 (1971); Udall v. Tallman, 380 U.S. 1, 16 (1965). 


In sum, we conclude that the Secretary had jurisdiction to adjudicate 
petitioners’ case. 


Il 


Finally, petitioner Van’s Livestock, Inc. complains that it was never 
formally notified of the charges against it. Van’s Livestock, Inc. con- 
tends that its suspension is therefore invalid. 


The ALJ found that Van’s Livestock, Inc. is the corporate successor to 
Mid-States. Substantial evidence supports that finding. As we stated in 
Bruhn’s Freezer Meats v. United States Department of Agriculture, 
supra at 1337: 


the corporate entity may be disregarded when failure to do so would enable the 
corporate device to be used to circumvent a statute. 


The record convincingly demonstrates that the Secretary’s case and 
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respondents’ defense treated the proceedings as encompassing Van’s 
Livestock, Inc. Thus, failure to name Van’s Livestock, Inc. as a 
respondent in the original complaint was not prejudicial to either of the 
petitioners. To permit Van’s Livestock, Inc. to escape suspension would 
obviate the sanctions imposed on Van Wyk and Mid-States. Moreover, 
formal notice would have been superfluous because Van’s Livestock, Inc. 
is Mid-States’ corporate successor and Van Wyk’s alter ego. See 
Sebastopol Meat Co. v. Secretary of Agriculture, 440 F.2d 983, 984-86 
(9th Cir. 1971); Bruhn’s Freezer Meats v. United States Department of 
Agriculture, supra at 1342-43. 


We conclude that the facts reflected by this record reveal a flagrant 
and aggravated violation of the pertinent provisions of the Act, and the 
sanction imposed was fully justified. The order of the Secretary is af- 
firmed and the petition for review is denied. 
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MILLS DISTRIBUTING COMPANY v. HOUSTON PRODUCE DIST. 
Co., Inc. PACA Docket No. 2-4861. Default 
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PACA Docket No. 2-4531. Contract terms — ordi- 
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service and conditions — abnormal — delay in transit 
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No. 2-4034. Contract — breach of — Evidence as to 
market price — insufficiency of — Damages — im- 
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Perishable Agri. Commodities Act, 1930-Cont. 


TRAUTMANN BROTHERS COMPANY OF LAREDO, TEXAS, INC. v. 
CANESTRARO Fruit & PrRopUCcE, INc. PACA Docket 
No. 2-4897. Admission of liability 


WALL, E. T., GROWER-SHIPPER v. LARRY OBER Co., INC. 
PACA Docket No. 2-4106. Action as broker — fail- 
ure to prove — Contract — purchase and sale — Con- 
tract price — failure to pay in full — Reparation 
awarded 


WESTERN STAR PRODUCE, INC., d/b/a THE POTATO FACTORY v. 
JOSLYN Fruit Co. PACA Docket No. 2-4901. Default 


WESTERN VEGETABLE SALES v. WEST COAST PRODUCE, INC. 
PACA Docket No. 2-4428. F. o. b. transaction — un- 
classified lettuce — Good delivery standards — fail- 
ure to meet — Acceptance — by unloading — Con- 
tract terms — specific time of pick up — breach of 
negated by knowledge of delay in pick up — Damages 
— measure of for failure to meet good delivery 
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Overpayment — unrecoverable due to failure to file 
counterclaim 


ZELLWIN FARMS COMPANY v. UNITED PRODUCE FARMS, INC. 
PACA Docket No. 2-4911. Admission of liability 


(No. 18,304) 


In re R. GUERCIO & SON, INC. PACA Docket No. 2-4909. Decided Febru- 
ary 1, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against it for violating the Act as 
found herein. Respondent also consented to the sanction imposed, and respondent is 
suspended as a registrant under the Act for 45 days, effective February 6, 1978. 


Bonnie Luken, for complainant. 
Barry Roberts, Washington, D. C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on January 31, 
1978, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The complaint 
alleges that during the period of January 1977, through August 1977, 
Respondent received in interstate commerce, on consignment, 22 lots of 
fruit and vegetables from seven shippers, but failed to account truly and 
correctly and to make full payment promptly to the shippers involved 
the net proceeds realized from the sale of these commodities, in the total 
amount of $12,060.95. The complaint also alleges that during the period 
September 1974, through August 1977, Respondent failed to prepare 
and maintain adequate records with respect to fruit and vegetables 
handled by it on consignment, as required by the Act and Regulations 
promulgated thereunder. 


A copy of the complaint was served upon Respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 


Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, R. Guercio & Son, Inc., is a corporation, whose mailing 
address is P. O. Box 52496, New Orleans, Louisiana 70150. 


2. Pursuant to the licensing provision of the Act, license number 
155116 was issued to Respondent on November 23, 1954. This license 
has been renewed annually, presently is in effect, and next is subject to 
renewal on or before November 23, 1978. 


3. The Secretary has jurisdiction over Respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 3 of the Complaint, during the period 
January 1977, through August 1977, Respondent received in interstate 
commerce, on consignment, 22 lots of fruit and vegetables, all being 
perishable agricultural commodities, from seven shippers, accepted and 
sold these commodities, but failed to account truly and correctly and to 
make full payment promptly to the shippers, the net proceeds realized 
therefrom in the amount of $12,060.95. 
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5. During the period September 1974 through August 1977, Re- 
spondent failed to maintain adequate records and to properly use lot 
numbers in its handling of fruit and vegetables accepted on consignment 
in interstate commerce as required under Section 9 of the Act and the 
Regulations thereunder. 


6. Respondent has made full restitution to all shippers the amounts 
due in respect of the consignment transactions set forth in Finding of 
Fact 4. 


7. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent’s failures to account truly and correctly and to make full 
payment promptly of the net proceeds due to shippers as set forth in the 
Findings of Fact 4, and its failures to maintain adequate records in its 


handling of fruit and vegetables accepted on consignment as set forth in 
the Finding of Fact 5, above, constitute flagrant and repeated violations 
of Sections 2 and 9 of the Act (7 U.S.C. 499b; 499i). 


Respondent’s license is suspended for 45 days. 
This order shall become effective February 6, 1978. 
Copies hereof shall be served upon the parties. 


(No. 18,305) 
E. T. WALL, GROWER-SHIPPER v. LARRY OBER CoO., INC. PACA Docket 
No. 2-4106. Decided February 7, 1978. 


Action as broker — failure to prove — Contract — purchase and sale — 
Contract price — failure to pay in full — Reparation awarded for balance 
due 


Where respondent failed to sustain its burden of proof that it acted as broker in the trans- 
actions in issue herein, respondent is liable to complainant for the full contract price 
thereof in the amount of $32,107.00, less the $6,440.00 already paid by respondent 
thereon, for a total due and owing complainant of $25,663.00 for which reparation 
is awarded with interest. 
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George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $25,663.00 in connection with the sale of 
oranges in contemplation of foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Although the amount involved exceeds $3,000.00, the parties waived 
oral hearing and were given an opportunity to submit evidence in ac- 
cordance with the shortened procedure, as provided in the Rules of Prac- 
tice (7 CFR 47.20). Under this procedure the verified complaint and an- 
swer are deemed to be part of the evidence as in the Department’s report 
of investigation. Complainant filed an opening statement. No briefs 
were received. 


FINDINGS OF FACT 


1. Complainant, Stephen R. Nicks, is an individual doing business as 
E. T. Wall, Grower-Shipper, whose address is P. O. Box 191, Riverside, 
California. 


2. Respondent, Larry Ober Co., Inc., is a corporation whose address is 
P. O. Box 247, Delano, California. At the time of the transaction in dis- 
pute respondent was licensed under the Act. 


3. Between May 1, 1975 and May 26, 1975, complainant sold to re- 
spondent, by oral contract in contemplation of foreign commerce, 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 182 


10,000 cartons of Valencia oranges for a total price of $32,107.00 F.O.B. 
Riverside, California. 


4. The oranges were delivered to the Los Angeles, California harbor 
and placed aboard ship by respondent for shipment to Mandarin Fruit 
Trading Co. in Hong Kong, B.C.C. 


5. Respondent has paid $6,440.00 of the total price, but has since re- 
fused to pay the balance of $25,663.00. 


6. Complainant filed his complaint on January 6, 1976, within nine 
months of when the cause of action accrued. 


CONCLUSIONS 


The only issue in dispute between the parties is the status of the re- 
spondent in the transaction. Complainant alleges that respondent was 
the purchaser of the oranges, while respondent contends that it acted 
only as the broker. For purposes of this case the important distinction 
between these two roles is liability for the price. 


Complainant, as the moving party, has the burden of proving, by a 


preponderance of the evidence, that a contract of sale was made with re- 
spondent. Gulf Farms v. New Era Foods of Mich, 33 A.D. 1869, 1873 
(1974). 


As evidence of its allegation that respondent purchased the oranges, 
complainant submitted the invoices on the sale which show respondent 
as the purchaser. Complainant also submitted a statement of Mr. Ramon 
Otero of M. G. Otero Company, Inc., the forwarding agent for respond- 
ent’s overseas deliveries, to the effect that all fruit and vegetable ship- 
ments to Hong Kong by respondent were documented showing respond- 
ent as the shipper. More specifically Mr. Otero stated that ocean carrier 
space was booked under respondent’s name, all required export docu- 
mentation was prepared under respondent’s name, and letters of credit 
showed respondent to be the beneficiary. We also note that there is no 
evidence that a brokerage fee was to be paid to respondent. 


Respondent’s evidence, in proof that it acted as a broker, consists of 
copies of broker’s memoranda confirming a sale of oranges from com- 
plainant to Mandarin Fruit Trading Co. of Hong Kong. Complainant ad- 
mits receiving these memoranda, but states that as soon as he received 
the first of these memoranda he verbally advised respondent that the 
sale was to respondent, not Mandarin Fruit Trading Co. 


Based on this scanty evidence the question is a close one. However, we 
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believe that the evidence preponderates in favor of the conclusion that a 
contract of purchase and sale between complainant and respondent was 
intended. Therefore respondent’s failure to pay the balance of the pur- 
chase price due on the oranges is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant $25,663.00, as reparation, with interest thereon at the rate 
of 8% percent per annum from June 1, 1975, until paid. 


RUBY ROBINSON Co., INC. v. JOE BELSON. PACA Docket No. 2-4034. De- 
cided February 7, 1978. 


Contract — breach of — Evidence as to market price — insufficiency of — 
Damages — impossible to measure — Deductions — improper 


Where complainant breached the contract, respondent is entitled to damages measured by 
the difference between the contract price and the market price. However, the evi- 
dence is not sufficient to determine the market price of the type of potatoes in issue 
and damages cannot be determined and awarded. But, where respondent improp- 
erly deducted $788.87 from the amount forwarded by Dixon, reparation for said 
$788.87 is awarded complainant against respondent. 


Counterclaim — for lost profits — Dismissal 


Where damages in the amount of $788.87 for lost profits may not be allowed, the counter- 
claim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Lawrence W. Belson, Calumet City, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,094.09 in connection with a car- 
load of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon respondent. Although respondent was initially held in de- 
fault, the default was subsequently set aside. Respondent filed an an- 
swer, denying liability to complainant, and asserting a counterclaim in 
the amount of $788.87. 


An oral hearing was held in Chicago, Illinois, on June 29, 1976. Com- 
plainant was not represented by counsel at the hearing and one witness 
testified in its behalf. Respondent, who was represented by counsel, also 
called one witness. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ruby Robinson Co., Inc., is a corporation whose ad- 
dress is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent, Joe Belson, is an individual whose address is 1425 
South Western Avenue, Chicago, Dlinois. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On or about December 23, 1974, complainant entered into a con- 
tract with respondent for the sale of a carload of potatoes for shipment 
in interstate commerce, for a total price of $4,059.29. Included in the 
contract was the term, “PURCHASED GRADE ARRIVAL LOUISIANA 
DESTINATION.” (See respondent’s Exhibit No. 1). 


4. On or about January 8, 1975, the shipment arrived in Westwego, 
Louisiana, the agreed upon destination, where it immediately under- 
went a Federal Inspection, which revealed, in pertinent part, as follows: 


Temperature of Product: At doorway: Top 48°F; Bottom 52°F. 


Condition: Generally firm. Some potatoes show sprouts from just emerging to 
‘4 inch in length. Average 5% damage by Fusarium Tuber Rot, moist type. Soft 
rot ranges in most samples from 3 to 18%, in many none, average 7%, Leak Rot 
and Fusarium Tuber Rot, wet type, each in mostly early, many advanced 
stages. 
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4. On or about January 8, and January 9, 1975, respondent’s repre- 
sentative engaged in numerous telephone conversations with complain- 
ant’s representative, Morris Yanowitz. In the course of this conversa- 
tion, Mr. Yanowitz was informed that respondent was rejecting the 
goods. It was then agreed that respondent would either attempt to have 
another firm, Scanio Produce Company, Inc. (hereinafter, Scanio) handle 
the potatoes for complainant’s account, or attempt to place the shipment 
for sale or handling elsewhere. 


6. On January 10, 1975, respondent sold the potatoes to Dixon Tom- 
A-Toe Companies, Inc. (hereinafter, Dixon) for a total invoice price of 
$3,108.35, delivered New Orleans, Louisiana. Respondent eventually re- 
ceived $1,054.07 from this resale, the invoice price less freight, from 
which it deducted $788.87, claimed as profit. The remaining $265.20 
was forwarded to complainant, who accepted it without prejudice to any 
other rights it may be found to have. 


7. An informal complaint was filed on May 14, 1975, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant agrees that respondent’s actions with regard to the ship- 
ment of potatoes, resulting in their sale to Dixon for an invoice price, 
less freight, of $1,054.07, were proper. Complainant disputes, however, 
respondent’s deduction of $788.87 from this figure for profit it would 
have earned on a resale to Scanio had the condition of the potatoes, upon 
arrival, been in accordance with the contract terms. 


Damages for lost profits cannot be recovered by the buyer, unless the 
seller entered into the contract in controversy with knowledge of the 
terms of the contract of resale. A. G. Shore Company v. Conner Broth- 
ers, 18 A.D. 1269 (1959). As there is no evidence in the record that com- 
plainant was aware, at the time it contracted to sell the potatoes to re- 
spondent, that respondent had itself contracted to sell the potatoes to re- 
spondent, that respondent had itself contracted to sell them to Scanio, 
respondent’s deduction for lost profits was improper. 


Since complainant breached the contract by shipping nonconforming 
goods, respondent has the right to recover, as damages, the difference 
between the contract price and the market price at the date and place of 
arrival, together with incidental and consequential damages, but less ex- 
penses saved due to complainant’s breach. See U.C.C. 2-711, 2-713. 
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However, based on the available evidence, it is impossible to determine 
the market price for the type of potatoes at issue at the Westwego, 
Louisiana market on January 8, 1975. Damages for breach of contract 
cannot, therefore, be awarded. 


Respondent is liable to complainant for the $788.87 it improperly de- 
ducted from the amount forwarded by Dixon, and its failure to pay such 
sum is a violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $788.87, with interest thereon at 
the rate of 8 percent per annum from February 1, 1975, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,307) 


DAVID M. SLAUGHTER AND SON, INC v. VEGETABLE JUICES, INC. PACA 
Docket No. 2-3401. Decided February 9, 1978. 


F.o.b. transaction — off-grade garlic — Infestation — time of — 
Merchantability — failure to establish liability for breach of warranty of — 
Suitable shipping condition warranty — failure to establish liability for 
breach of — Risk of loss — passing of — Contract price — failure to pay — 
Reparation awarded 


absence of evidence that complainant caused the infestation of the garlic in issue, 
complainant is absolved of liability for the breach of merchantability and suitable 
shipping condition warranties. And, where respondent accepted the garlic in issue, 
and failed to sustain its burden of proof of a breach by complainant, respondent is 
liable for the price thereof in the amount of $8,089.70 with interest, for which repa- 
ration is awarded. Additional reparation is awarded complainant against respond- 
ent in the amount of $2,649.80 for fees and expenses incurred by complainant in 
connection with the oral hearing in this proceeding. 


Counterclaim — freight and storage costs — Dismissal 
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Where respondent failed to sustain its burden of proof that complainant caused the infesta- 
tion of the garlic in issue, which was finally destroyed, the counterclaim for dam- 
ages is dismissed 

George S. Whitten, Presiding Officer. 

Ken Siegan, Chicago, IL, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $8,089.70 in connection with the sale of gar- 
lic in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim for the costs of 
freight and storage. 


Since the amount involved exceeds $3,000.00, the parties requested an 
oral hearing which was held in Chicago on June 8 and 9, 1976. Each 
party was represented by counsel. Two witnesses were called by com- 
plainant, and four witnesses were called by respondent. Briefs and 
claims for the award of fees and expenses were filed on behalf of both 
parties. 


FINDINGS OF FACT 


1. Complainant, David M. Slaughter and Son, Inc., is a corporation 
whose address is Box 661, Laredo, Texas. At the time of the transaction 
in dispute complainant was licensed under the Act. 


2. Respondent, Vegetable Juices, Inc., is a corporation whose address 
is 6135 South Nottingham Avenue, Chicago, Illinois. At the time of the 
transaction in dispute respondent was licensed under the Act. 
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3. On or about March 20, 1973, complainant sold to respondent, by 
oral contract in interstate commerce, 40,392 pounds of Mexican off- 
grade creole garlic at 19 cents per pound plus $415.60 advanced freight, 
for a total price of $8,089.70 F.O.B. Laredo, Texas. 


4. On or about April 1, 1973, approximately 23,000 pounds of the gar- 
lic was shipped by Carlos Aguilar Vasquez from Mexico to complainant 
in the United States in partial fulfillment of complainant’s contract with 
respondent. The garlic was inspected by USDA officials at the Mexican 
border and was barred from entry due to contamination of the garlic by 
soil. The garlic was returned to Carlos Aguilar Vasquez and was cleaned. 


5. On April 14, 1973, the garlic was again shipped and the USDA in- 
spector found the garlic to be free of dirt and insects, and allowed the 
garlic entry into the United States. The garlic was then stored at com- 
plainant’s warehouse until April 27, 1973. 


6. On August 23, 1973, the remaining garlic which would make up 
the 40,390 pound truckload was allowed entry into the United States 
following a USDA inspection in which no dirt or insects were found. 
This shipment of garlic was also stored in complainant’s warehouse until 
April 27, 1973. 


7. On April 27, 1973, complainant shipped the garlic by truck from 
Laredo, Texas, to respondent’s place of business in Chicago, Illinois. 


8. On April 30, 1973, the garlic arrived at respondent’s place of busi- 
ness in Chicago, Illinois, and respondent unloaded the garlic into its 
warehouse. 


9. On May 2, 1973, an inspector from the Food and Drug Administra- 
tion of the United States Department of Health, Education and Welfare 
arrived at respondent’s place of business and inspected the garlic which 
respondent had received from complainant. The inspector examined 20 
bags of garlic and reported as follows: 


Description of Sample: 
Sub No. 1. One insect collected from the surface of bag no. 1. 
Sub No. 2. One possible rodent pellet collected from bag no. 4. 
Sub No. 3a. One insect collected from the surface of bag no. 5. 
Sub No. 3b. Three insects collected from bag no. 5. 


Sub No 4a. One insect collected from surface of bag no. 6. 
Sub No. 4b. One insect collected from bag no. 6. 


Sub No. 5. One dead insect collected from bag no. 8. 
Sub No. 6. One dead insect collected from bag no. 13. 
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Sub No. 7a. One insect collected from the surface of bag no. 14. 

Sub No. 7b. One insect collected from bag no. 14. 

Sub No. 8a. One insect collected from the surface of bag no. 15. 

Sub No. 8b. Four insects collected from bag no. 15. 

Sub No. Ya. One insect collected from the surface of bag 16. 

Sub No. 10. One insect collected from under the pallet of garlic. 

Sub No. 11. One pint jar containing debris from a bag of garlic (bag no. 12). 


All insects were alive at the time of collection except Sub No. 5. A total of 20 
bags were examined and 11 were found to contain one or more insects. One bag 
contained a possible rodent pellet. Thirteen moth type insects were observed 
flying over the product in a ten minute time period. 


Method of Collection: 


Insects visible on the surface of the bags were collected. The mesh produce bags 
of garlic were then shaken over a piece of paper and examined for insect or ro- 
dent evidence. 


Results: 
Findings 
1 Adult Mediterranean Flour Moth 
1 Rodent excreta pellet (6mm) 
1 Adult Mediterranean Flour Moth 
3 Adult Corn Sap Beetles 
1 Adult Mediterranean Flour Moth 
1 Parasite Wasp (2mm) 
1 Adult Flesh Fly 
2 Adult Corn Sap Beetles 
1 Adult Indian Meal Moth 
1 Adult Corn Sap Beetle 
1 Adult Mediterranean Flour Moth 
1 Adult Flat Grain Beetle 
2 Adult Corn Sap Beetles 
1 Adult Dried Fruit Beetle 
1 Adult Flat Grain Beetle 
1 Adult Mediterranean Flour Moth 
Approximately 8 grams of leafy material — No filth found 


10. On May 3 and 8, 1973, follow-up visits were made by the inspec- 
tor and an assistant at respondent’s place of business. 


11. On or about May 10, 1973, respondent began to process the garlic 
and converted about 150 bags into garlic juice (13-55 gal. containers) and 
garlic oil (2-1 pound containers). 


12. The inspector returned to respondent’s place of business on May 
16, 1973, to conclude his investigation. Samples were also taken at this 
time, a description of which follows: 
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Description of Sub Amt. Examined Finding 
1 — Approx. 20 lbs. 50 bulbs 9 bulbs exhibiting insect feeding, 
garlic bulbs 6 of 9 with adhering insect ex- 
creta; 1 mite, 1 Indian meal moth 
larval head capsule, 6 mycetopha- 
gus sp. Larvae 
2A — Quart Jar of Entire Contents 8 cloves exhibiting insect feeding; 
Garlic Cloves 4 mites, 1 Indian meal moth lar- 
vae head capsule 
2B-Quart Jar of Entire Contents 5 cloves exhibiting insect feeding 
Garlic Cloves Entire Contents 44 cloves exhibiting insect feed- 
3-Paper bag of ing, 7 of 44 with adhering insect 
garlic cloves excreta; 3 Indian meal moth lar- 
(6 lb. 6 02.) val head capsules 


13. During the course of the investigation respondent telephoned 
complainant on May 2, 3, 4, 7, 9, 15, 30, and 31, and discussed the inves- 
tigation. 


14. On May 31, 1973, respondent sent the following telegram to com- 
plainant: 


Per our phone conversations, Food and Drug indicates necessity of dumping 
and/or seizure of last garlic shipment. Do you wish to take over defense and fur- 
ther action to protect your interest? In view of breach of contract of merchanta- 
bility etc. we are not paying your invoice and are holding you responsible for 
any and all damages which may result from your various breaches of contract. 


15. On May 31, 1973, respondent shipped the remaining 300 bags of 
unprocessed garlic, the 13-55 gal. containers of garlic juice and the 2-1 
pound containers of garlic oil to Prairie State Cold Storage, Ltd. in com- 
plainant’s name. 


16. On July 10, 1973, a complaint for forfeiture of the garlic was filed 
in the United States District Court for the Northern District of Ilinois 
captioned United States of America v. Articles of Food, Garlic Bulbs, 
etc., et al., on the grounds that the garlic was adulterated under the 
Food, Drug and Cosmetic Act (21 U.S.C. 301-392). 


17. On August 1, 1973, the U.S. Marshall for the Middle District of l- 
linois sent notice of the hearing on the proposed forfeiture to complain- 
ant and respondent. 


18. On August 8, 1973, a default judgment was entered against the 
garlic. 


19. On August 9, 1973, the U.S. Marshall for the Northern District of 
Illinois destroyed the garlic. 


20. Respondent has refused to pay any part of the purchase price of 
the garlic. 
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21. Complainant’s reasonable fees and expenses in connection with 
the oral hearing are $2,649.80. 


22. An informal complaint was filed on October 1, 1973, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties that the contract existed, or 
that respondent accepted the garlic upon arrival in Chicago, Illinois. 
Therefore, respondent is liable for the price of the garlic less provable 
damages resulting from any breach of contract by complainant. 


Respondent defends by alleging the complainant breached the warran- 
ties of merchantability and suitable shipping condition. Respondent has 
the burden of proving the existence of the warranties, a breach, and any 
damages resulting therefrom. Hatcher and Holland v. Bell Tomato Com- 
pany, 29 A.D. 1057 (1970). 


The crucial issue that must be decided in order to determine complain- 
ant’s liability is when the infestation of the garlic occurred. If it occurred 
before the risk of loss had passed to respondent, then the complainant is 
liable. 


Respondent offers the following evidence as proof that the garlic be- 
came infested before the risk of loss passed to respondent. First, the 
presence of California garlic in respondent’s warehouse on May 2 with 
the Mexican garlic in dispute, which was also inspected by FDA, and 
found to be free of insects. Second, that respondent’s manager, Ivar 
Erikson, who unloaded the truck, testified that there were moths flying 
around the top of the garlic while the garlic was still on the truck. Third, 
the presence of the Indian Meal Moth Larval Head Capsules found in the 
May 16 sample, which showed that the insects were in their second week 
of life, as established by the testimony of Mr. Whiteman, the FDA enty- 
mologist who originally examined the May 16 sample. (Transcript, p. 
398.) The larval stage of insect development is the second stage of an in- 
sect’s life which follows the egg stage. A larval head capsule which 
shows that the insect was in its second week of life would indicate that 
the insect had been present in the garlic for that period of time. 


The samples taken by the FDA inspector on May 2, 1973, are all adult 
insects. Not one insect in the egg, larval, or pupal stage was found in any 
of the samples taken. This indicates that the garlic was newly infested 
on May 2, 1973. This is.further confirmed by the samples taken on the 
16th of May which show the presence of larvae of both the Indian Meal 
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Moth and 6 insects of the mycetophagus species. As noted above, Mr. 
Whiteman testified that these larvae were probably in their second week 
of life. The finding of larvae in their second week of life, approximately 
two weeks following delivery, would indicate that a second generation 
had been spawned by a first generation in the beginning of May, and, 
therefore, tends to confirm that the garlic was newly infested by a first 
generation of insects in the beginning of May. However, the lack of any 
infestation of the California garlic, which was present at respondent’s 
warehouse at the same time as the Mexican creole garlic, casts doubt on 
the conclusion that the infestation began in respondent’s warehouse. On 
the other hand, 23,000 pounds of the garlic had been stored in complain- 
ant’s warehouse from April 14 to April 27, and the remaining 17,390 
pounds were stored in complainant’s warehouse from April 23 to April 
27. If the infestation had begun in complainant’s warehouse, then FDA 
would probably have found evidence of the pre-adult phases of the in- 
sects on May 2, given the period of time that the garlic was stored in 
complainant’s warehouse. The finding of only adult insects on May 2 in- 
dicates that the infestation did not begin while the garlic was in com- 
plainant’s possession. We are left with the conclusion that the infesta- 
tion occurred sometime between when the garlic left complainant’s 
warehouse and when it arrived at respondent’s warehouse. 


There is no dispute that this was an F.O.B. sale. Section 46.43 (i) of the 
regulations (7 CFR 46.43 (i) ) sets out how the F.O.B term is to be con- 
strued when a shipment is damaged in transit. 


(i) “F.o.b.” (for example, “f.o.b. Laredo Tex.,” or “f.o.b. California”) means that 
the produce quoted or sold is to be placed free on board the boat, car, or other 
agency of through land transportation at shipping point, in suitable shipping 
condition (see definitions of “suitable shipping condition,” paragraphs (j) and (k) 
of this section), and that the buyer assumes all risk of damage and delay in 
transit not caused by the seller irrespective of how the shipment is billed. The 
buyer shall have the right of inspection at destination before the goods are paid 
for to determine if the produce shipped complied with the terms of the contract 
at time of shipment, subject to the provisions covering suitable shipping condi- 
tion. (Emphasis added.) 


There is no evidence that complainant-seller caused the infestation. 
Therefore, in accord with the above regulation, complainant is absolved 
from liability for breach of the warranty of merchantability and the war- 
ranty of suitable shipping condition, and respondent buyer is liable for 
the price of the garlic. The failure to pay this price is a violation of sec- 
tion 2 of the Act for which reparation should be awarded. 


Since we find that there was no breach of contract by complainant, re- 
spondent’s counterclaim for the costs of freight and storage, as damages 
incidental to a breach, should be dismissed. 





WESTERN VEG. SALES v. WEST COAST PRODUCE 195 
Cite as 37 A.D. 195 


Complainant has filed a claim for fees and expenses incurred in con- 
nection with the oral hearing, as allowed under section 47.18 of the 
Rules of Practice (7 CFR 47.18). The total cost claimed for the attend- 
ance of complainant’s two witnesses is $380.00, which will be allowed. 
The claim of $173.00 for the oral deposition of Mr. Eugene Garvey 
which was introduced into evidence at the hearing will also be allowed, 
as well as the $96.80 for the cost of the hearing transcript. The claim of 
$90.00 for the written interrogatory of the USDA official who inspected 
the truckload of garlic at the Mexican border is listed as an appearance 
of counsel. Since counsel was not present at the interrogatory, this cost 
will not be allowed. The claim of $100.15 for phone calls is not a cost in 
connection with the oral hearing and will be disallowed. The claim of 
$2,760.00 for the cost of writing the brief and completing the claim 
forms are not costs in connection with the hearing and will also be disal- 
lowed. Finally, fees are claimed at a rate of $60.00 per hour for the attor- 
ney for both an appearance of 18.5 hours at the hearing and 70 hours in 
preparation for the hearing, and $20.00 per hour for a paralegal’s time 
of 85.8 hours, for a total fee of $7,026.00. We find that $7,026.00 for 
the attorney’s fee in connection with the two (2) day oral hearing in this 
case is unreasonable. Therefore we will award a reasonable fee in the 
amount of $2,000.00. Accordingly, complainant is entitled to an award 
against respondent in the amount of $2,649.80 for fees and expenses. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,089.70 with interest thereon at the rate 
of 8 percent per annum from June 1, 1973, until paid. Within thirty 
days from the date of this order, respondent shall also pay to complain- 
ant, as additional reparation, $2,649.80, with interest thereon at the 
rate of 8 percent per annum from the date of this order. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,308) 
WESTERN VEGETABLE SALES v. WEST COAST PRODUCE, INC. PACA Dock- 
et No. 2-4428. Decided February 9, 1978. 
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F. o. b. transaction — unclassified lettuce — Good delivery standards — 
failure to meet — Acceptance — by unloading — Contract terms — specific 
time of pick up — breach of, negated by knowledge of delay in pick up — 
Damages — measure of for failure to meet good delivery standards — Re- 
sale — net proceeds of remitted — No further obligation by respondent — 
Dismissal 


Where complainant breached the contract as found herein, respondent is entitled to dam- 
ages resulting from complainant’s breach. And, where respondent accepted the let- 
tuce in issue, respondent is liable to complainant for the contract price thereof, 
$1,610.00, less damages in the amount of $1,150.00, or a total of $460.00 which 
would have been due complainant. But, respondent has paid complainant $1,035.00 
with respect to the transaction in issue, resulting in an overpayment to complainant 
in the amount of $575.00. The complaint is therefore dismissed. 


Overpayment — unrecoverable — failure to file counterclaim 


Where respondent failed to file a counterclaim herein, the $575.00 overpayment to com- 
plainant may not be recovered. 


Dianne Langton, Presiding Officer. 
Wm. Tamp, Newport Beach, CA, for complainant. 
Moses Goldberg, San Antonio, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $575. The transaction in question 
involved the sale of one truckload of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Since the amount of damages alleged in the complaint does not exceed 
$3,000, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to this procedure, complainant submitted an opening statement. Al- 
though respondent was given an opportunity to respond, respondent did 
not file an answering statement. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Western Vegetable Sales, is a partnership composed 
of John N. Derdivanis and Paul H. Fleming, whose address is Post Office 
Box 1089, Salinas, California. 


2. Respondent, West Coast Produce Company, Inc., is a corporation 
whose address is 1500 South Zarzamora Street, San Antonio, Texas. At 
the time of the transaction in dispute, respondent was licensed under the 
Act. 


3. On March 15, 1976, by an oral contract negotiated through a 
broker, the Wilson Davis Company, complainant sold to respondent 800 
cartons of “flagship” brand lettuce at 3.25 per carton F.O.B., plus a pre- 
cooling charge of 40 cents per carton and 10 cents per carton brokerage 
fee. 


4. The sale was documented by a Broker’s Standard Memorandum of 
Sale Numbered 1065 and dated March 15, 1976. Commodity specifica- 
tions were noted on the memorandum as follows: 

2’s 
Meets Good Delivery Standards 


Approx. 50# 
Good Green Color 
“Flagship” brand 


According to the memorandum, additional terms of the agreement were 
that the commodity was to be shipped on Tuesday, March 16, 1976, in 
respondent’s truck, West Coast Truck, from Salinas, California, to San 
Antonio, Texas. 


5. As respondent did not pick up the lettuce on Tuesday, March 16, 
1976, complainant put the produce in cold storage at the Pioneer Pack- 
ing and Cooling Co., Brawley, California, to await the arrival of respond- 
ent’s truck. 


6. On Wednesday, March 17, 1976, at 10:35 a.m., respondent’s truck 
arrived in Brawley, California, where the produce was loaded. At that 
time, complainant notified the broker, Wilson Davis, by phone asking 
that he change the Broker’s Memorandum to reflect 560 cartons sold at 
$3.00 F.O.B. per carton plus a pre-cooling charge of 40 cents per carton 
and the brokerage fee of 10 cents per carton. According to complainant’s 
invoice, 460 cartons were ultimately sold to respondent and 100 cartons 
were returned. 


7. The produce arrived in San Antonio, Texas on March 19, 1976, and 
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was unloaded in respondent’s warehouse. Subsequently, respondent 
asked the Agricultural Marketing Service to conduct an inspection of the 
produce which was documented by an inspection certificate dated March 
19, 1976, at 7:15 a.m. The lettuce was stacked on pallets in respondent’s 
warehouse in tight layers. The temperature of the various letuce cartons 
ranged from 38°F. to 40°F. The condition of the lettuce was described 
as follows: 


Heads or portions of heads not affected by condition defects are fresh and crisp. 
WRAPPER LEAVES: No decay. 

HEAD LEAVES: Average 3% damage by aphids (with live aphids present). 
Average 2% damage by Russet Spotting. Damage by Tipburn range in most 
cartons from 2 to 4 heads per carton, in some none, average 7%. Decay ranges 
in half of samples from 1 to 3 heads per carton, in remainder none, average 4% 
Gray Mold Rot in all stages. 


8. Upon discovery that the produce did not fulfill the good delivery 
standards for unclassified lettuce, respondent notified Wilson Davis the 
broker, that it was not accepting the goods. 


9. Thereafter, the produce was resold, partially by broker Wilson Da- 
vis, and partially by respondent, and net proceeds in the amount of 
$1,035.00, were remitted to complainant. 


10. A formal complaint was filed by complainant on July 16, 1976, 
which was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


While respondent claims it rejected the produce, the inspection certifi- 
cate contains the following notation. 


Condition of Load: Stacked on pallets in applicant’s warehouse. 


By unloading and stacking the produce in its warehouse, respondent le- 
gally accepted the lettuce and, as a result, became liable for the full pur- 
chase price. 


Respondent based it’s supposed rejection on the claim that the lettuce 
failed, upon arrival in San Antonio, Texas, to fulfull the contract terms 
as to condition. Furthermore, respondent alleged that the inspection cer- 
tificate evidenced 16 percent damage by condition defects which is 1 
percent in excess of the maximum allowable by the good delivery stand- 
ards set forth in the regulations. Section 46.44 of the regulations (7 CFR 
46.44) provides, in relevant part, as follows: 
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“Unless otherwise agreed to between the contracting parties, ‘Good Delivery’ in 
connection with fo.b. contracts of purchase and sale means that the commodity 
meets the requirements of the contract at time of loading or sale, and, if the 
shipment is handled under normal transportation service and conditions, will 
meet the following additional requirements on delivery at the contract destina- 
tion.” 


If the contract does not specify a U.S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15 percent, by count, of 
the heads in any lot which are damaged by condition defects, including therein 
not more than 9 percent serious damage of which not more than 5 percent may 
be decay affecting any portion of the head exclusive of wrapping leaves. 


Complainant disagrees with respondent’s analysis and instead, con- 
tends that section 46.44 is inapplicable in this proceeding, because the 
carload of lettuce did not move under normal transportation services 
and conditions. In support of this allegation, respondent points to the 
undisputed fact that respondent’s carrier was at least 1012 hours late ar- 
riving to pick up the lettuce. Complainant urges that even though this 
delay occurred prior to shipment it should be construed as being within 
the realm of the abnormal transportation clause found in section 46.44. 
Although we cannot agree with complainant’s analysis concerning re- 
spondent’s delay, we find that respondent certainly breached an express 
term of the contract, by not picking up the lettuce on March 16, 1977. 
Normally, such a breach would result in liability for any loss being in re- 
spondent, however; an additional factor in this case negates respond- 
ent’s liability. 


The broker’s memorandum of sale documents that respondent agreed 
to pick up the lettuce on March 16, 1976. Comlainant had actual knowl- 
edge of respondent’s tardiness prior to shipment of the lettuce, as is evi- 
denced by complainant’s phone call to Wilson Davis on the morning of 
March 17, 1976, to find out why respondent was late. Complainant was 
also cognizant that respondent had arrived at 10:35 a.m. and was pro- 
ceeding to load the lettuce. Nevertheless, complainant permitted the let- 
tuce to be shipped, without taking any additional action. 


Under the F.O.B. terms of the contract complainant warranted that 
the lettuce was to meet the Good Delivery Standards. Complainant 
should have taken some action, either by attempting to renegotiate the 
contract terms to reflect the change of circumstances; or by refusing to 
ship if it was the complainant’s opinion that the lettuce was no longer in 
suitable shipping condition. Complainant’s acquiescence in respondent’s 
late pick up acted as a waiver of complainant’s right to object, at a later 
time, to respondent’s delay. “When a specific time is fixed for the perfor- 
mance of a contract and is of the essence of the contract and it is not per- 
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formed by that time, and the parties proceed with the performance of it 
after that time, the right to suddenly inist upon a forfeiture for failure 
to perform within the specified time will be deemed to have been wavied 
and the time for performance will be deemed to have been extended for a 
reasonable time.” King v. Radeke, 175 Illinois 72, 51 NE 698 (1898); 
Royal Ornamental Iron, Inc. v. Devon Bank, 336 NE 2nd 105 (1975). 


By shipping lettuce which at destination exceeded the 15 percent max- 
imum level of condition defects, 7 CFR 46.44 (a) (2), complainant, 
breached the contract. The measure of damages for a breach of contract 
in these circumstances. “. . . is the difference at the time and place of ac- 
ceptance between the value of the goods accepted and the value they 
would have had if they had been as warranted .. .”, UCC 2-714(2). For 
the value of the lettuce if it had been as warranted we will use the Mar- 
ket News Service reports for Dallas, the closest city with a price index 
reading, on March 19, 1976. For the value of the lettuce accepted we will 
use the gross proceeds of a prompt and proper resale. According to the 
Market News Service report, prices for California iceburg lettuce on 
March 19, 1976, ranged from $6.00 to $6.50 per carton. At $6.00 a car- 
ton, 460 cartons sold on March 19, 1976, would have realized gross pro- 
ceeds of $2,760.00. Respondent’s accounting of the resale reveals that 
the lettuce was sold for gross proceeds of $3.50 per carton, for a total of 
$1,610.00. Respondent’s damages amount to the difference between the 
price at which the lettuce would have sold, had the quality been as war- 
ranted, and the price for which the lettuce was ultimately resold, or 
$1,150.00. By accepting the goods, respondent became liable for the en- 
tire contract price of $1,610.00, less respondent’s damages in the 
amount of $1,150.00, or $460.00. Respondent has already paid com- 
plainant $1,035.00, which was $575.00 more than respondent owed. As 
respondent did not counterclaim, the amount of respondent’s overpay- 
ment is unrecoverable. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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B & L PRODUCE OF ARIZ., INC. v. MIM’S PRODUCE, INC. PACA Docket No. 
2-4105. Decided February 21, 1978. 


Invoice # 5598 — Contract of sale — failure to prove modification of — Ex- 
press warranty — breach of in failure to deliver “‘pink’”’ tomatoes — Breach 
of contract — timely notice of — Damages — measure of — equals value of 
goods accepted 


Where complainant breached the contract with respect to this shipment, and was timely 
notified of such breach by respondent, respondent is entitled to damages in the 
amount of $1,188.00. This amount equals the value the tomatoes would have had in 
the absence of a breach, $2,375.00 less the value of the tomatoes accepted, 
$1,188.00. However, when the respondent accepted these tomatoes, it became liable 
for the contract price, $3,695.00, less damages of $1,188.00, less the amount of 
$2,903.00 already paid by respondent thereon, for a balance due on this shipment of 
$396.00. 


Invoice # 5606 — F.o.b. transaction — Suitable shipping condition war- 
ranty — failure to prove applicability of — Liability for balance due 


Where respondent accepted the tomatoes in this shipment, respondent is liable to com- 
plainant for the purchase price thereof, $2,156.00, less payment thereon of 
$860.00, for a total due and owing on this invoice of $1,296.00 


Deductions — for payments made and for damages resulting from breach 
— Net balance — Reparation awarded for 


Where respondent has already paid complainant $2,903.00 on Invoice # 5598 and is 
awarded the damages thereon of $1,118.00 and the total of these amounts exceeds 
the purchse price of this shipment by $396.00, respondent is entitled to an offset 
against the balance due on Invoice # 5606. The amount of $396.00 offset against the 
$1,296.00 due on # 5606, leaves a net balance due of $900.00. Reparation of 
$900.00 with interest is awarded complainant against respondent. 


Edward Barron, Presiding Officer 
Complainant, pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation from re- 
spondent in the amount of $2,088.00 in connection with a sale of toma- 
toes in interstate commerce. 


A copy of the report of investigation prepared by he Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to complainant. 


Since the amount involved is less than $3,000.00, the parties were 
given opportunity to submit evidence in accord with the shortened pro- 
cedure, as provided in the Rules of Practice (7 CFR 47.20). Respondent 
submitted an answering statement and complainant submitted a state- 
ment in reply. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, B&L Produce of Arizona, Inc., is a corporation whose 
address is P.O. Box 338, Nogales, Arizona. 


2. Respondent, Mims Produce, Inc., is a corporation whose address is 
478 Finley Avenue West, Birmingham, Alabama. At the time of the 
transaction in question respondent was licensed under the act. 


3. On May 1, 1975, complainant, in the course of interstate com- 
merce, sold to respondent, by oral contract negotiated by Nikademos 
Distributing Co., two loads of Pink tomatoes. The first load of tomatoes 
(invoice #5598) consisted of 330 flats labelled 55A and 396 flats labelled 
56A at $5.00 per flat, plus palletization charge of $55.00 and Ryan 
charge of $10.00, for a total price of $3,695.00 F.O.B., Nogales, Arizona. 
The second load (invoice #5606) consisted of 324 lugs of tomatoes at 
$6.50 per lug, plus palletization charge of $30.00 and Ryan charge of 
$20.00, for a total price of $2,156.00 F.0.B., Nogales, Arizona. 


4. On May 1, 1975, the tomatoes under invoice #5598 were shipped 
on a truck licensed No. California UV1589, and the tomatoes under in- 
voice #5606 were shipped on a truck licensed No. Texas Y-17363. Both 
trucks were shipped from Nogales, Arizona and arrived at Birmingham, 
Alabama on May 4, 1975. 


5. Upon arrival respondent removed the tomatoes from both trucks. 
Respondent sold part of each shipment of the tomatoes and stored the 
rest in its warehouse. 


6. On May 9, 1975, at 12:15 P.M., a Federal inspection was made of 
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the remaining tomatoes labelled 56A in the shipment invoiced #5598, 
which revealed the following: 


Products Inspected: TOMATOES in lugs marked: “Trib-O Tomatoes, Grown In 
Mexico, Lg. — Ex. Lg., B&L Product Company, Nogales, Arizona.” Applicants 
count approximately 204 lugs. 


Temperature of Product: Not taken. 


Condition: Average approximately 70% green and breakers, 25% turning and 
pink, 5% light red and red. 1% decay. 


7. On May 9, 1975, at 11:00 A.M., a Federal inspection was made of 
the remaining tomatoes in the shipment invoiced #5606, which revealed 
the following: 


Products Inspected: TOMATOES in lugs marked: “Trib-O Tomatoes, Grown In 
Mexico, Med — Lg., B&L Product Company, Nogales, Arizona.” Applicants 
count approximately 270 lugs. 


Temperature of Product: Not taken. 


Condition: Average approximately 20% green and breakers, 20% turning and 
pink, 20% light red and red. Soft 2 to 12%, average 7%. Decay 3 to 72%, aver- 
age 32% Alternaria Rot in various stages. 


8. Respondent sold both loads for complainant’s account. Respondent 
has remitted to complainant $2,903.00 of the price of the shipment in- 
voiced #5598, which equals the total price of the tomatoes labelled 55A 
($1,650.00) and part of the price of the tomatoes labelled 56A 
($1,188.00) plus $65.00 for palletization and Ryan, leaving a balance on 
the tomatoes labelled 56A of $792.00. Respondent also has remitted 
$860.00 of the price on the shipment covered by invoice #5606, leaving a 
balance of $1,296.00. 


9. Respondent has refused to pay the balance on the two shipments of 
$2,088.00. 


10. Complainant filed a formal complaint on January 7, 1976, which 
was within nine months after the date the cause of action accrued. 


CONCLUSIONS 


There is no dispute regarding the existence of the contract of sale as 
described in the findings of fact, or that respondent accepted the toma- 
toes upon arrival. Normally respondent’s liability for the price would fol- 
low. However, respondent claims it is not liable for the price because 
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complainant and respondent agreed to modify the contract of sale to one 
of consignment when respondent experienced difficulty in selling the to- 
matoes. Complainant denies that it ever authorized a change in the ori- 
ginal contract of sale. 


An agreement to modify a contract needs no consideration to be bind- 
ing (Uniform Commercial Code, Section 2-209 (1) ), so all that must be 
shown is that such an agreement existed. Respondent, as the party alleg- 
ing a modification, has the burden of proving it by a preponderance of 
the evidence. F. E. Houge Prod. Co. v. Singer’s Sons, 33 A.D. 451 (1974). 


As evidence of the modification respondent submitted an affidavit of 
the broker, Donna Yrigoyen of Nikedemos Distributing Co., recounting 
the pertinent communication between complainant and respondent re- 
garding the alleged modification. The relevant part of the affidavit 
reads as follows: 


Mr. Mims, of MIMS PRODUCE, stated to me that he would sell these tomatoes 
at the best possible price, and I repeated this to B&L PRODUCE. I was told by 
B&L PRODUCE to inform Mr. Mims to go ahead and sell for the best price and 
to send in the paperwork and B&L would take a look at it and go from there. 


Neither party disputed the broker’s affidavit, and we take it as ac- 


curately reflecting the communication between complainant and re- 
spondent. Thus the determination of whether a consignment contract 
was created turns on the meaning of the words “sell for the best price.” 
Past cases have held that similar expressions cannot be construed as au- 
thorizing the buyer to sell on consignment for the seller’s account. Such 
expressions include “do the best you can with it”, Nick Kalender Farm v. 
Royal Palm Produce, 25 A.D. 1171 (1966), and “the buyer should work it 
out”, Frank Gaglione [ Son v. Theron Hooker Co., 30 A.D. 528 (1971). 
We think that the expression “sell for the best price” falls within this 
category and cannot be interpreted as authorizing respondent to sell the 
tomatoes for complainant’s account. This conclusion is reinforced in this 
case by complainant’s expression that it “would take a look at it (the ac- 
counting) and go from there”, which clearly implies that complainant 
had not agreed to a consignment. Respondent also alleges that a course 
of dealing between complainant and respondent had been established 
whereby complainant woud authorize respondent to sell the produce for 
its account in similar situations. However respondent submitted no cor- 
roborative evidence to this effect. We conclude that the contract of sale 
was not modified. 


Respondent also contends that the tomatoes invoiced under #5606 
were not in suitable shipping condition as reuired by Section 46.43 (j) of 
the Regulations (7 CFR 46.43 (j) ). The warranty of suitable shipping 
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condition requires the seller to deliver produce that is sold F.O.B. to its 
destination without abnormal deterioration provided transportation 
services and conditions are normal. Respondent has the burden of prov- 
ing that the warranty applies, that there was a breach, and its damages 
by a preponderance of the evidence. Hatches and Holland v. Bell Toma- 
toe Co., 29 A.D. 1057 (1970). 


In order for the warranty to apply respondent must prove that the pro- 
duce was shipped and stored under normal transit conditions and serv- 
ices. Respondent did not submit any evidence of transit conditions. In 
addition the federal inspection was too remote in time from the time of 
arrival to show the condition of the tomatoes on arrival, especially in 
view of the fact that respondent failed to show the conditions under 
which the tomatoes were stored. Therefore, we conclude that respondent 
has failed to prove that the warranty is applicable and should be liable 
for the balance of $1,296.00 on the shipment covered by invoice #5606. 


Respondent also contends that complainant breached an express war- 
ranty of the contract of sale for the tomatoes labelled 56A in the ship- 
ment covered by invoice #5598 because the contract called for “pink” to- 
matoes, and complainant delivered immature green tomatoes which 
never ripened. Complainant countered by arguing that the words “Pink 
tomatoes” do not specify a color of tomatoes, but rather that the words 
indicate a particular type of tomato, viz. a “vine-ripened” tomato, and 
that no color was specified in the contract. We conclude that the words 
“Pink tomato” mean what they say, and that complainant contracted to 
sell respondent tomatoes that were pink. As evidence of complainant’s 
alleged breach, respondent submits the federal inspection made five 
days after delivery which showed that 70% of the tomatoes under in- 
voice #5598 were green and breakers, and only 25% turning and pink. 
Based on this evidence we conclude that complainant failed to deliver 
pink tomatoes as required, and thereby breached the contract. J. M. 
Dungan, Trustee v.J. Sacks Co., 16 A.D. 754 (1957). 


In addition to proving a breach, respondent must also prove that it 
gave complainant notice of the breach within a reasonable time after it 
knew or should have known of the breach. U.C.C. section 2-607 (3) (a). 
Respondent asserts that when the tomatoes arrived on May 4, 1975, it 
notified the broker that the tomatoes were green. However, there is no 
indication that the broker then notified complainant. After respondent 
sold the tomatoes, which made their way down through a chain of sup- 
pliers, they began to be returned back up the chain. When respondent fi- 
nally received the tomatoes, respondent requested a federal inspection 
which was performed on May 9, 1975. The inspection showed that 70% 
of the tomatoes had not yet turned pink. After the inspection respond- 
ent notified the broker that it could not sell the tomatoes at the market 
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price. The broker then relayed this information to complainant. Thus no- 
tification occurred at least five to six days after respondent learned of 
the breach. 


What constitutes a reasonable time for notification of a breach de- 
pends on the particular circumstances in each case in light of the pur- 
pose of the notification requirement. That purpose is to give the seller a 
fair opportunity to react to the buyer’s claim of breach in order to 
minimize any loss or to substantiate the buyer’s claim of breach. White 
and Summers, Uniform Commercial Code, West Publishing Co., 1972. p. 
343-346. When dealing with perishable commodities the purpose of the 
rule is normally achieved only by a very prompt notification following 
discovery of the breach. However, in this case the breach was of a type 
which did not progressively damage the commodity as the time from dis- 
covery to notification lapsed. Complainant could have cured the defect 
or proved the breach for itself just as well on May 9 as on May 4. There- 
fore we conclude that notice of the breach was within a reasonable time. 


The measure of damages for a breach of warranty is the value the 
goods would have had if there had been no breach less the value of the 
goods accepted. U.C.C. section 2-714 (2). As the value of the goods ac- 
cepted we will use the gross proceeds of a prompt and proper resale. Re- 
spondent sold the 396 flats of load 56A for gross proceeds of $3.00 per 


flat for a total price of $1,188.00. As the value the goods would have had 
if they had been as warranted, we will use the price as reported by the 
Market News Service for the Birmingham, Alabama market for May 5, 
1975, the first day the tomatoes could have been sold. That price is 
$6.00. Thus, the value of the tomatoes if they had been as warranted is 
$2,375.00. This value less the value of the tomatoes as accepted, 
$1,188.00, equals respondent’s damages of $1,188.00. 


Respondent accepted the tomatoes under invoice #5598 and thus be- 
came liable for the purchase price of $3,695.00. From this amount 
should be deducted the $2,903.00 which respondent has already paid 
complainant together with respondent’s damages of $1,188.00 which 
leaves a negative balance of $396.00. This amount should be offset 
against the $1,296.00 owed by respondent for the tomatoes under in- 
voice #5606 leaving a net balance due complainant of $900.00. Respond- 
ent’s failure to pay this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
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complainant, as reparation, the sum of $900.00, with interest thereon at 
the rate of 8% per annum from May 1, 1975, until paid. 


Copies of this order shall be served on the parties. 


(No. 18,310) 
GIUMARRA VINEYARDS CORP. v. UNITED FRUIT & PRODUCE CO. and/or 
THE GILBERT BROKERAGE CoO. PACA Docket No. 2-4160. Decided 
February 21, 1978. 


Broker — authority of — payment to — Contract price — failure to pay — 
Reparation awarded against United Fruit & Produce Co — Dismissed as to 
Gilbert Brokerage Co. 


Where respondent United Fruit was on notice that payment for the grapes contracted for 
was to be paid direct to complainant, this respondent’s payment therefor to respond- 
ent broker Gilbert Brokerage Co. did not constitute payment to complainant. Re- 
spondent United Fruit & Produce Co. is liable to complainant for the contract price 
of $1,620.43 for which reparation is awarded. 


The complainant against respondent The Gilbert Brokerage Co. is dismissed. 


George S. Whitten, Presiding Officer. 
G. William Weier, St. Louis, MO, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultual Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks an award of reparation 
against respondent United Fruit & Produce, Co. or, in the alternative, 
against respondent The Gilbert Brokerage, Co., in the amount of $7,712, 
in connection with a transaction involving a truckload of table grapes 
shipped in interstate commerce. 
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A copy of the report of investigation was served upon each of the par- 
ties and a copy of the formal complaint was served upon respondents. 
Respondent United Fruit & Produce, Co. filed an answer thereto deny- 
ing any liability to complainant. Respondent The Gilbert Brokerage, Co. 


did not file an answer and was found to be in default. 
An oral hearing was held at St. Louis, Missouri, on July 20, 1976. One 


witness testified at the hearing on behalf of complainant and two wit- 
nesses testified on behalf of respondent. Both parties filed briefs. 


FINDINGS OF FACTS 


1. Complainant, Giumarra Vineyards Corp., is a corporation whose 
address is Bin 1969, Bakersfield, California. 


2. Respondent, United Fruit & Produce, Co., is a partnership com- 
posed of Louis Lerner, Rose Lerner, Abe Fine and Harry Fine, whose ad- 
dress is 55 Produce Row, St. Louis, Missouri. At the time of the transac- 
tion involved herein this respondent was licensed under the Act. 


3. Respondent, The Gilbert Brokerage, Co., is a corporation whose 
last known address was 97 Produce Row, Room 101, St. Louis, Missouri. 
At the time of the transaction involved herein this respondent was li- 
censed under the Act. 


4. On or about August 26, 1975, complainant sold and shipped to re- 
spondent United Fruit & Produce, Co., one truckload of table grapes con- 
sisting of 270 lugs of Arra Ribers at $7.00 F.O.B., 180 Arra Queens at 
$8.00 F.0.B., 90 Arra Red Malagas at $5.00 F.O.B., and 983 Desert 
Beaut Seedless on open billing plus $.25 precooling. The truckload of 
grapes was accepted by respondent upon arrival at contract destination. 


5. The contract was negotiated by The Gilbert Brokerage, Co. which 
issued a memorandum of sale on August 27, 1975, reflecting a sale from 
complainant to respondent United Fruit & Produce Co., under the terms 
and for the prices stated in Finding 4 above. 


6. On September 3, 1975, respondent The Gilbert Brokerage Co., sent 
an invoice to respondent United Fruit & Produce, Co., reflecting prices 
as shown per lug in Finding 4 and showing a price of $3.75 per lug for 
the 983 lugs of Desert Beaut Seedless grapes plus $.25 precooling. How- 
ever, due to multiplication and addition errors the total price shown on 
Gilbert’s invoice was $7,847. 


7. On September 8, 1975, complainant invoiced respondent United 
Fruit & Produce, Co., at the prices shown in Finding 4 except that 983 
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lugs of Desert Beaut Seedless grapes were invoiced at a unit price of 
$4.00 which included the $.25 precooling charge. The total price on this 
invoice was the correct contract price of $7,712. Upon receiving this in- 
voice respondent United Fruit & Produce, Co., contracted The Gilbert 
Brokerage Co., and was assured that payment should be made to The 


Gilbert Brokerage Co. 


8. On or after September 17, 1975, respondent United Fruit & Pro- 
duce, Co., forwarded a check in the amount of $7,847 to The Gilbert Bro- 
kerage, Co., as payment for the grapes. 


9. A formal complaint was filed on February 2, 1976, which was 
within nine months after the cause of action accrued. 


CONCLUSION 


It has been held that the authority of a broker, as a general proposi- 
tion, terminates after the negotiation and formulation of a purchase and 
sale agreement. Maurice L. Saunders v. Greenburg Fruit Co., 32 A.D. 
1856 (1973). Any actions of the broker subsequent to the sale, especially 
those conflicting with actions of a principal must be subjected to close 
scrutiny to determine if any agency authority, express, implied or ap- 
parent remains with the broker. The burden of proving the existence of 
authority in a broker to accept payment rests with the party asserting 
such authority. John Manning and Co., Inc., v. Red Market, Inc. and/or 
Gerald F. Covington d/b/a Jerry Covington Brokerage Co. , 33 A.D. 1849 
(1974). In this case there is no indication that there was any express 
authority vested in the broker to collect the purchase price of the pro- 
duce. In addition there is no showing that there was a clearly established 
prior course of dealing in which payment was regularly made to the 
broker. 


In view of the fact that respondent United Fruit & Produce Co. for- 
warded their check in payment for the subject grapes to The Gilbert Bro- 
kerage, Co., on or after September 17, 1975, it is evident that United 
Fruit & Produce, Co., had complainant’s invoice in its possession at that 
time, and therefore was on notice that payment was expected by com- 
plainant direct to itself. Under the circumstances respondent United 
Fruit & Produce, Co.’s reliance upon the assurances of The Gilbert Bro- 
kerage, Co., was unwarranted. Therefore, we conclude that respondent 
United Fruit & Produce, Co.’s failure to make payment to complainant 
for the grapes was a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 
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Since complainant requested an award of reparation against respond- 
ent The Gilbert Brokerage, Co., only in the event that we did not find 
against respondent United Fruit & Produce, Co., the complaint against 
The Gilbert Brokerage, Co., should be dismissed. 


Complainant filed a claim for fees and expenses in the total amount of 
$1,620.43, of which $1,192.50 was for legal fees at the rate of $45 per 
hour for 5 1/2 hours attendance at the hearing and 21 hours preparation 
for the hearing. Counsel for respondent United Fruit & Produce, Co., ob- 
jected to a portion of the time and fees claimed for preparation for the 
hearing on the grounds that the services performed concerned elemen- 
tary matters, on which an attorney experienced in reparation proceed- 
ings under the Act would not have expended time. Counsel argues that 
such time should at least be charged at a lower rate than that customar- 
ily charged by attorneys with expertise in PACA matters. While we 
agree with the principle expressed by counsel for respondent, we find 
that the fee charged, $45 per hour, is nevertheless reasonable under the 
circumstances. We find that the total amount claimed by complainant as 
fees and expenses, or $1,620.43, is reasonable and was necessarily in- 
curred in connection with the oral hearing. 


Within thirty days from the date of this order respondent United 
Fruit & Produce, Co., shall pay to complainant as reparation $7,712 with 
interest thereon at the rate of 8 percent per annum from October 1, 
1975, until paid. Within thirty days from the date of this order, respond- 
ent United Fruit & Produce, Co., shall also pay to complainant, as addi- 
tional reparation, fees and expenses in the amount of $1,620.43, with 
interest thereon at the rate of 8 percent per annum from the date of this 
order until paid. 


The complaint as to respondent The Gilbert Brokerage, Co., is dis- 
missed. 


Copies of this order shall be served upon the parties. 
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(No. 18,311) 


MALITO’S ROLLING HILLS ORCHARDS v. FT. WAYNE PRODUCE COMPANY. 
PACA Docket No. 2-4144. Decided February 21, 1978. 


Merchantability — breach of implied warranty of — Rejection — with rea- 
sonable cause — Dismissal 


Where complainant breached the contract as found herein, respondent’s rejection of the 
cabbage in issue was with reasonable cause, and the complaint against respondent is 
dismissed. 


Diane Langton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $830.00. The transaction in ques- 
tion involved the sale and shipment of cabbage, a perishable agricultural 
commodity, in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complaint. 


Since the amount of damages alleged in the complaint did not exceed 
$3,000, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to this procedure, complainant submitted an opening statement and re- 
spondent filed an answering statement. Neither of the parties filed a 
brief. 


FINDINGS OF FACT 
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1. Complainant, Joseph L. Malito, is an individual doing business as 
Malito’s Rolling Hills Orchards whose address is 8116 Frie Avenue, 
Kalamazoo, Michigan. 


2. Respondent, Nick L. Gram, is an individual doing business as Ft. 
Wayne Produce Company whose address is 2506 Broadway, Ft. Wayne, 
Indiana. At the time of the transaction in dispute, respondent was op- 
erating subject to license under the Act. 


3. On or about September 10, 1975, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent one truckload 
of perishable produce consisting of 750 bags of cabbage at $2.50 per bag 
for the total purchase price of $1,875.00. In addition, respondent agreed 
to pay the freight charges if respondent’s customer, Caito & Mascari Pro- 
duce Company, upon receipt of the produce, did not pay the freight 
charge. 


4. On or about September 9, 1975, the produce was shipped by com- 
plainant in a truck operated by Jamestown Trucking Company from a 
loading point in Michigan, at the DeBruyn Produce Company, and deliv- 
ered on September 10, 1975, to respondent’s customer, Caito & Mascari 
Produce Company, in Indiana. 


5. Upon arrival the morning of September 10, respondent’s customer, 


Caito & Mascari Produce Company, rejected the shipment. The Caito & 
Mascari Produce Company notified respondent by phone of the ship- 
ment’s rejection and respondent, at that point in time, asked that they 
have the produce inspected. At 10:30 a.m. the same morning of delivery, 
the cabbage was inspected. 


Heads or portions of heads not affected by condition defects are fresh, crisp and 
fairly good green color. From 70 to 84%, average 76% damage by yellowing af- 
fecting 1 to 4 wrapper and/or head leaves; most samples 5 to 15%, some none, 
average 8% decay, Bacterial Soft Rot in various stages, mostly affecting 1 to 3 
head leaves, some affecting butts. 


6. On the same day respondent notified complainant the cabbage had 
been rejected. 


7. The day following the rejection of the produce, complainant 
authorized the DeBruyn Produce Company to resell the cabbage. 


100 bags at $1.50 per bag to a produce house in Indianapolis $150.00 
450 bags to Benny Mandell Produce of Cincinnati $335.00 
200 bags to E. Zink in Indianapolis $350.00 


7. A formal complaint was filed by complainant on January 23, 1976, 
which was within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


The existence of a contract between complainant and respondent, as 
set forth in Finding 3, has been established without dispute. No terms 
other than those stated in Finding 3 were specified by the parties. The is- 
sue around which a conflict has arisen is whether or not respondent 
rightfully rejected the shipment of produce. Complainant, in the first in- 
stance, has the burden to prove that respondent rejected the produce 
without reasonable cause, and integral to that proof is an affirmative 
showing that complainant, itself, complied with the terms of the agree- 
ment. Heggeblade-Marguleas-Tenneco, Inc. v. Fisher Foods, Inc., 33 
A.D. 1443 (1974). 


By its terms, the contract dictates both explicit and implicit duties the 
parties are obligated to perform. Nonperformance of any of these obliga- 
tions, unless excused by mitigating circumstances, causes a breach of 
contract to occur, whereby the breaching party will be found liable for 
any ensuing damages. To determine which party, if either, has breached 
the contract, it is necessary to examine the facts of the case in relation- 
ship to the applicable principles enumerated in the Uniform Commercial 
Code. 


In accordance with a Buyer’s Rights on Improper Delivery, UCC 
2-601, the seller has a duty to ship goods that properly conform to the 
terms of the contract. If instead, nonconforming goods are shipped, the 
buyer has a right to reject the shipment. However, it is essential that the 
buyer expeditiously notify the seller that the goods are being rejected. 


Complainant alleges respondent asked that complainant ship the type 
and quality of cabbage that complainant had always shipped respondent 
in their prior course of dealing; that no further specifications were 
given. Complainant contends that respondent’s request was fulfilled 
with deviation. While complainant’s rendition of the contract terms may 
be true, nevertheless, implicit in a contract of purchase and sale is a war- 
ranty that the goods shipped must be merchantable, UCC 2-314. Mer- 
chantable is usually defined to mean produce which is of fair average 
quality, such as will pass without objection in the trade. More specif- 
ically, the goods must be fit for the purposes for which such goods are or- 
dinarily used. The obvious purpose for which cabbage is ordinarily used 
is that of human consumption. If the cabbage has sufficiently deterior- 
ated, it is no longer marketable as edible produce. The certificate of in- 
spection described in detail the condition of the cabbage shortly after ar- 
rival at respondent’s customer’s place of business. 


Quality standards regarding cabbage are discussed in PACA Docket 
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No. 2-5263, 10 A.D. 190 (1951). In that decision, reference was made to 
a 7-year study which noted 1.8% as the average incidence of Bacterial 
Soft Rot per carlot of cabbage inspected. Considering the 8% incidence 
of Bacterial Soft Rot in the shipment of cabbage with which we are con- 
cerned and, in addition, an average of 76% damage by yellowing affect- 
ing 1 to 4 leaves, the overall condition of the cabbage indicates that it 
was not in merchantable condition. It should be mentioned that the tem- 
perature of the truck registered somewhat high at 47° to 53°. The 
recommended temperature within which cabbage should be transported 
is 32°. As the cabbage was only exposed to this temperature for less than 
24 hours, the severity of the deterioration upon arrival convinces us that 
the abnormal temperature had little or no effect on the condition of the 
cabbage as shown by the inspection. Instead we can only conclude that 
the cabbage was unmerchantable at the time of shipment as well as at 
time of sale. 


Since complainant did not sell cabbage that fulfilled the implied war- 
ranty of merchantability, complainant breached the contract. Therefore, 
respondent had a right to reject the whole truckload of cabbage, UCC 
2-601. Respondent rejected the truckload within a reasonable time after 
delivery and promptly notified complainant. Thereafter, respondent was 
discharged as to any further obligations concerning the produce. As a re- 


sult of complainant’s breach of the implied warranty of merchantability, 
complainant must sustain the loss incurred, as a result of the resale of 
the produce. 


The complaint is hereby dismissed. 


Copies of the order shall be served upon the parties. 


(No. 18,312) 


ORVAL KENT FOOD Co. v. MONTEL CONVENIENT Foops, INC. PACA Doc- 
ket No. 2-4531. Decided February 21, 1978. 


Contract terms — ordinary f. o. b. sale — suitable shipping condition war- 
ranty — Dated packages — not a factor absent proof of deterioration of 
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product — Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted the commodities in issue and failed to prove deterioration 
thereof, respondent, in the absence of a guarantee beyond the suitable condition 
warranty, is liable to complainant for the contract price of the product, $10,483.00, 
less the $8,384.96 already paid complainant by respondent, for a total due and ow- 
ing in the amount of $2,098.04 for which reparation is awarded. 


George L. Aubrey, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
C. Kris Kirkpatrick, Baton Route, LA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which the complainant seeks an award in the 
amount of $2,098.04 against the respondent in connection with a trans- 
action in interstate commerce involving six truck shipments of tossed 
salad and shredded lettuce shipped from Salinas, California to respond- 
ent in West Baton Route, Louisiana. 


A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the informal complaint was served 
upon respondent, which filed an answer denying liability. The amount 
claimed on the formal complaint is less than $3,000. Accordingly the 
shortened procedure provided for in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. In addition complainant filed 
an opening statement. Respondent did not file an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Orval Kent Food Co., is a corporation whose address 
is 2860 North Lincoln Avenue, Chicago, Illinois. 
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2. Respondent, Montel Convenient Foods, Inc., is a corporation whose 
address is 5500 Florida Blvd., Baton Route, Louisiana. At the time of 
the transaction involved herein respondent was licensed under the Act. 


3. Pursuant to an oral contract negotiated between complainant’s 
salesmen and respondent’s principal owners complainant shipped on or 
about August 16, September 6, September 12, September 15, September 
22 and September 29, 1975, six truckloads of tossed salad and/or 
shredded lettuce from Salinas, California to respondent in West Baton 
Route, Louisiana, which were accepted by respondent on arrival at des- 
tination. 


4. Complainant invoiced respondent for a total amount $10,483 for 
these shipments, against which respondent has remitted $8,384.96 leav- 
ing a balance due of $2,098.04. 


5. An informal complaint was filed by complainant on or about May 
14, 1976 which was within nine months after the cause of action oc- 
curred. 


CONCLUSIONS 


The terms of the contract of sale are in dispute. Complainant main- 
tains that it was an ordinary F.O.B. sale; i.e., with no warranty beyond 
the warranty of suitable shipping condition. In its answer to the com- 
plaint respondent alleges that complainant’s salesmen were soliciting 
business for a new product concept — pre-cut lettuce, and had offered 
very favorable terms. They had offered a “100% guaranteed basis” con- 
tract under which the product was to remain good until a date stamped 
on each package. Complainant admits that the packages were dated, but 
maintains that the date was an indication of maximum shelf life and not 
a guarantee. Respondent also alleges that it received oral assurances 
from complainant’s salesmen that the product was guaranteed after not- 
ing certain problems with the product on arrival of some of the ship- 
ments. 


Although the presence of the date on the packages tends to support re- 
spondent’s position we need not decide the precise terms of the original 
contract, or the terms of any guarantee given thereafter by complainant. 
This is because respondent has failed to prove any deterioration of the 
product. Its answer is unsupported by any inspection or dumping certif- 
icates or other competent evidence to prove that any portion of the prod- 
uct was in fact unsaleable or otherwise defective. 
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ORDER 


Within thirty days from the date of this order, respondent shall pay to 
the complainant, as reparation, $2,098.04, with interest thereon at eight 
percent per annum, from November 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,313) 


R. T. ENGLUND COMPANY v. GENTILE BROS. COMPANY, PACA Docket No. 
2-4272. Decided February 21, 1978. 


Contract — failure to prove breach of — Contract price — failure to pay in 
full — Condition defects — excessive, lettuce — Transportation service and 
conditions — abnormal — delay in transit — Suitable shipping condition 
warranty — inapplicability of — Reparation award 


Where respondent accepted the lettuce in issue and failed to sustain its burden of proving 
that complainant breached the contract with respect thereto with resulting damages 
to respondent, the respondent is liable to complainant for the full contract price of 
the lettuce in the amount of $3,180.00, less the $304.23 already paid by respondent 
thereon, for a total due and owing of $2,875.77 for which reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
Respondent pro se. 
John R. Catlin, Newport Beach, CA, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the arhount of $2,875.77 in connection with a 
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truckload of lettuce shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 


an opening statement and respondent filed an answering statement. 
Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert T. Englund and 
Paul W. Englund, doing business as R. T. Englund Company, whose ad- 
dress is P.O. Box 517, Salinas, California. 


2. Respondent, Gentile Bros. Company, is a corporation whose ad- 
dress is 316 Produce Drive, Cincinnati, Ohio. At the time of the transac- 


tion involved herein, respondent was licensed under the Act. 


3. On or about October 6, 1975, complainant, by oral contract, sold to 
respondent for shipment in interstate commerce, a truckload of lettuce 
for $3.50 per carton plus $.35 per carton precooling, $.10 per carton 
brokerage, and $20.00 for a recording device, totaling $3,180.00 f.o.b. 
The contract was negotiated by a broker, Dan Garcia Brokerage, Inc. 
(hereafter Garcia). 


4. The lettuce was shipped by truck from California, leaving on 
October 6, 1975, at approximately 8:15 p.m., to respondent in Cin- 
cinnati, Ohio, where it arrived on October 12, 1975, at approximately 
8:15 p.m., and was accepted by respondent. 


5. After receipt of the lettuce, respondent desired to obtain a Federal 
inspection, which could not take place until the morning of October 14, 
since the previous day was a Federal holiday. When the inspection did 
occur, on October 14, at 6:10 a.m., it revealed the following, in pertinent 
part: 


WHERE INSPECTED: Applicants Cooler 


PRODUCTS INSPECTED: Iceberg type LETTUCE in cartons printed, “Green 
‘n Crisp brand, R. T. Englund Co., Salinas, California, two dozen. Applicant 
states 700 cartons. 
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CONDITION OF LOAD: Containers: Stacked at above location. 
CONDITION OF PACK: Tight in layers. 


TEMPERATURE OF PRODUCT: Various Containers: 38° to 41° F. 


CONDITION: Heads or portions of heads not affected by condition factors are 
fresh and crisp. WRAPPER LEAVES: No decay. HEAD LEAVES: In most car- 
tons from 1 to 4 heads, in some none, average 10% damage by discoloration fol- 
lowing bruising, occuring throughout pack. From 2 to 8 heads per carton, aver- 
age 17% decay, Bacterial Soft Rot and Watery Soft Rot, each mostly in early 


stages, some advanced. 


6. Respondent has remitted $304.23 to complainant. 


7. An informal complaint was filed by complainant on December 12, 
1975, which was within nine months after the alleged cause of action 
herein acccrued. 


CONCLUSIONS 


Respondent admits, in its answer, that it unloaded the lettuce upon its 
arrival in Cincinnati. By so unloading the produce, respondent is deemed 
to have accepted the shipment. Mario Saikhon v. Russell-Ward Com- 
pany, Inc., 34 A.D. 1940 (1975). 


Once it accepted the lettuce, respondent became liable for the contract 
price, less damages resulting from any breach of contract by complain- 
ant. The burden of proving the breach and the damages resulting there- 
from is on respondent. The Kunkel Co., Inc. v. Bearman Fruit Company, 
34 A.D. 1902 (1975). As this was an f.o.b. sale, complainant warranted 
that the produce would be in suitable shipping condition; that is “that 
the commodity at the time of bil: 1g, is in a condition which, if the ship- 
ment is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the contract 
destination agreed upon between the parties.” 7CFR 46.43; B&L Pro- 
duce, Inc. v. Harry Becker Produce Co., A.D. ____ (1977), PACA 
Docket No. 2-4285. 


Respondent correctly asserts that the condition defects revealed by 
the October 14, Federal inspection, a total of 27% condition defects in- 
cluding 17% decay, exceeded acceptable levels. (See 7 CFR 46.44 which 
sets forth the good delivery standards for lettuce). Complainant claims 
that, since the inspection took place more than seven days from the date 
the produce was shipped, the results of the inspection are of little 
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probative value in determining the condition of the lettuce on October 
10, four days after shipment, when it should have arrived if transporta- 
tion conditions had been normal. It is complainant’s position that the 
delay in transportation voided its suitable shipping condition warranty. 


We concur with complainant’s assertion that the lettuce should have 
arrived on October 10 if transportation conditions had been normal. We 
cannot assume, however, that condition defects would have exceeded ac- 
ceptable levels at that time, even though they were quite substantial 
four days later. Therefore, due to the delay in transportation conditions, 
complainant’s warranty is considered to have been voided. 


Having failed to meet its burden of proving a breach of contract by 
complainant and the resultant damages, respondent is liable for the con- 
tract price, $3,180.00, less the amount remitted, $304.23, or $2,875.77. 
Respondent’s failure to pay such sum is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation, $2,875.77, with interest theron at the rate of 
8 percent per annum, from November 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,314) 


DONNA JEAN PACKING, INC. v. AUSTER CO., INC. PACA Docket No. 
2-4596. Decided February 22, 1978. 


Order vacating prior order and Reopening after default 
Lowell Stanley, Presiding Officer. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.) an order was issued on 
June 21, 1977, awarding reparation to complainant against respondent 
in the amount of $17,985.73 with interest. A copy of this order was 
served upon respondent. On July 1, 1977, respondent filed a motion to 
reopen the proceeding after default in the filing of an answer pursuant 
to section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) and subse- 
quently filed a proposed answer to the complaint. The order of June 21, 
1977, was stayed on August 22, 1977, pending the issuance of a further 
order in this proceeding. A copy of respondent’s motion to reopen, and of 
the proposed answer was served upon complainant and it filed objections 
to the granting of the motion. 


The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time under the circum- 
stances, and that good reason has been shown why the relief requested 
should be granted. accordingly, the order of June 21, 1977, is hereby va- 
cated and respondent’s default in the filing of an answer is set aside. The 
proposed answer submitted by respondent is accepted for filing. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,315) 


T. APKARIAN & SONS, INC. v. BULL & PRICE CO. and/or THE AUSTER CO., 
Inc. PACA Docket No. 2-4331. In order issued February 28, 1978, 
by Donald A. Campbell, Judicial Officer. 


(No. 18,316) 
DIXIELAND PRODUCE, INC. v. PETE LEWIS GIANGROSSO, d/b/a PETE 


PRODUCE. PACA Docket No. 2-4883. In order issued February 22, 
1978, by Donald A. Campbell, Judicial Officer. 
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(No. 18,317) 

GRANADA MARKETING Co. v. SOL SALINS, INC. PACA Docket No. 
2-4839. In order issued February 22, 1978, by Donald A. Campbell, 
Judicial Officer. 

(No. 18,318) 
BORELLI PRODUCE DISTRIBUTORS v. FAIR CHESTER TOMATO PACKERS, 


INC. PACA Docket No. 2-4208. In order issued February 28, 1978, 
by Donald A. Campbell, Judicial Officer. 


DISMISSAL — PETITION IN BANKRUPTCY 
(No. 18,319) 
SUTTON BROTHERS PRODUCE v. FARM FRESH PRODUCE Co., INC. PACA 


Docket No. 2-4028. In order issued February 28, 1978, by Donald 
A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,320) 


COOPERATIVE GROWERS’ ASSOCIATION, INC. v. UNITED PRODUCE FARMS, 
INC. PACA Docket No. 2-4859. Reparation of $11,586.55 with 8 
percent interest from February 1, 1977, awarded complainant 
against respondent in order issued February 8, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,321) 


BOSTON TOMATO Co., INC. v. CONROY Co. INC. PACA Docket No. 
2-4894. Reparation of $5,988.25 with 8 percent interest from June 
1, 1977, awarded complainant against respondent in order issued 
February 27, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,322) 


BUD ANTLE, INC. v. CANESTRARO FRUIT AND PRODUCE, INC. PACA 
Docket No. 2-4898. Reparation of $7,980.69 with 8 percent inter- 
est from April 1, 1977, awarded complainant against respondent in 
order issued February 27, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,323) 


COMMUNITY-SUFFOLK, INC. v. CONROY CO., INC. PACA Docket No. 
2-4895. Reparation of $7,838.40 with 8 percent interest from 
September 1, 1977, awarded complainant against respondent in 
order issued February 27, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,324) 


JACK A. GILL, d/b/a GILL CORN FARMS v. UNITED STATES PRODUCE 
FARMS, INC. PACA Docket No. 2-4890. Reparation of $4,468.75 
with 8 percent interest from August 1, 1977, awarded complainant 
against respondent in order issued February 18, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,325) 


JOSEPH KING & SONS PRODUCE COMPANY v. UNITED PRODUCE FARMS INC. 
PACA Docket No. 2-4885. Reparation of $5,387.60 with 8 percent 
interest from August 1, 1977, awarded complainant against re- 
spondent in order issued February 22, 1978, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 18,326) 


TRAUTMANN BROTHERS COMPANY OF LAREDO, TEXAS, INC. v. 
CANESTRARO FRUIT & PRODUCE, INC. PACA Docket No. 2-4897. 
Reparation of $4,826.00 with 8 percent interest from June 1, 1977, 
awarded complainant against respondent in order issued February 
27, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,327) 


ONEONTA TRADING CORP. v. CANESTRARO FRUIT & PRODUCE, INC. PACA 
Docket No. 2-4899. Reparation of $10,665.00 with 8 percent inter- 
est from June 1, 1977, awarded complainant against respondent in 


order issued February 28, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,328) 
ZELLWIN FARMS COMPANY v. UNITED PRODUCE FARMS, INC. PACA 
Docket No. 2-4911. Reparation of $8,587.75 with 8 percent inter- 
est from August 1, 1977, awarded complainant against respondent 


in order issued February 28, 1978, by Donald A. Campbell, Judicial 
Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 18,329) 


CANON POTATO COMPANY, INC. v. JIMMIE SHMON PRODUCE BROKER, INC. 
PACA Docket No. 2-4880. Reparation of $14,242.50 with 8 percent 
interest from May 1, 1977, awarded complainant against 
respondent in order issued February 1, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,330) 


COLORADO POTATO GROWERS EXCHANGE v. PASCAGOULA PRODUCE & 
COFFEE Co. PACA Docket No. 2-4881. Reparation of $4,151.25 
with 8 percent interest from June 1, 1977, awarded complainant 
against respondent in order issued February 1, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,331) 


DUZIK DISTRIBUTING CO. v. UNITED PRODUCE DISTRIBUTORS, INC. PACA 
Docket No. 2-4877. Reparation of $1,582.50 with 8 percent inter- 
est from May 1, 1977, awarded complainant against respondent in 
order issued February 1, 1978, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 18,332) 


HELMS POTATO CoO. v. JIMMIE SHMON PRODUCE BROKER, INC. PACA 
Docket No. 2-4879. Reparation of $13,440.00 with 8 percent inter- 


est from May 1, 1977, awarded complainant against respondent in 
order issued February 1, 1978, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 18,333) 


BLUE GOOSE GROWERS, INC. v. A. HARRIS & COMPANY. PACA Docket 
No. 2-4882. Reparation of $14,334.87 with 8 percent interest from 
July 1, 1977, awarded complainant against respondent in order is- 
sued February 8, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,334) 


BUDDY’S PRODUCE INC. v. SALADS LIMITED, DALLAS. PACA Docket No. 
2-4848. Reparation of $273.00 with 8 percent interest from 
September 1, 1976, awarded complainant against respondent in 
order issued February 8, 1978, by Donald A. Campbell, Judicial Of.- 


ficer. 
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(No. 18,335) 


D’ARRIGO BROS. CO. OF CALIFORNIA v. BRINKLEY & COMPANY, INC. 
PACA Docket No. 2-4906. Reparation of $516.00 with 8 percent in- 
terest from June 1, 1977, awarded complainant against respondent 
in order issued February 17, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,336) 


GREAT LAKES PRODUCE OF FLORIDA, INC. v. W. S. “BILL” GRIMES 
PRODUCE Co. PACA Docket No. 2-4900. Reparation of $9,518.90 
with 8 percent interest from August 1, 1977, awarded complainant 
against respondent in order issued February 17, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,337) 


M & M Ponto, INC. v. RICHARD TO. CUTIA, d/b/a CAYUGA Foops. PACA 
Docket No. 2-4907. Reparation of $813.50 with 8 percent interest 


from April 1, 1977, awarded complainant against respondent in 
order issued February 17, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,338) 


SAMPSON PRODUCE Co., INC. v. CO-OPERATIVE BAKERS OF MIAMI, INC., 
d/b/a MIAMI PRODUCE Co. PACA Docket No. 2-4908. Reparation of 
$6,600.00 with 8 percent interest from December 1, 1977, awarded 
complainant against respondent in order issued February 17, 1978, 


by Donald A. Campbell, Judicial Officer. 


(No. 18,339) 


WESTERN STAR PRODUCE, INCORPORATED, d/b/a THE POTATO FACTORY v. 
JOSLYN FRUIT Co. PACA Docket No. 2-4901. Reparation of 
$7,444.00 with 8 percent interest from May 1, 1977, awarded com- 
plainant against respondent in order issued February 17, 1978, by 
Donald A. Campbell, Judicial Officer. 
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(No. 18,340) 


MILLS DISTRIBUTING COMPANY v. HOUSTON PRODUCE DIST. Co. INC. 
PACA Docket No. 2-4861. Reparation of $21,905.15 with 8 percent 
interest from September 1, 1977, awarded complainant against 
respondent in order issued February 24, 1978, by Donald A. 
Campbell, Judicial Officer. 
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CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 


Deficiencies in 


228 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


Failure to maintain and to use properly 


FALSE AND INCORRECT WIEGHTS 


Paying sellers on the basis of 


IMPROPER PRACTICES 


Purchases of consigned livestock for own account 


INSOLVENCY 

Current liabilities exceeding current assets 
NET PROCEEDS OF SALE 

Failure to remit 


RECONSIDERATION 
Order on 


SANCTION 
Civil penalty of $5,000.00 


Suspension 7 days 


Suspension for 30 days 


Suspension for 120 days 


Suspension for 4 months 
SCALES 
Failure to operate in accordance with the regulations 
SCALE TICKETS 
Incorrect weights entered on 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 
By unloading 
ACTION AS BROKER 
Failure to prove 
ACOUNTING 
False and incorrect 


BREACH OF CONTRACT 


Timely notice of 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


Negation of liability for 
Knowledge of delay in pick up 


BROKER 
Authority of 


Payment to 


BURDEN OF PROOF 


Failure to sustain 


CONDITION DEFECTS 


Excessive, lettuce 


CONSIGNMENT SALES 


Net proceeds of 


CONTRACT 
Breach of 


Failure to prove modification of 
Failure to prove breach of 


Purchase and sale 


CONTRACT PRICE 


Failure to pay in full 
Failure to pay 


CONTRACT TERMS 
Specific time of pick up 
Failure to comply with 
Ordinary f. 0. b. sale 
Suitable shipping condition 


COUNTERCLAIM 
EE GS GING oo 3s & SS os doesn cme de OO OMe ee aren 195 


DAMAGES 
Measure of 195, 201 


Undeterminable due to insufficiency of evidence as to market price ........ 185 


DATED PACKAGES 


Not a determining factor absent proof of deterioration of product 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


DEDUCTIONS 


Improper 


EVIDENCE 
Insufficiency of 
Failure to submit as to transit conditions. ................... 200 c eee 
Submitted as to color 
Preponderance of 
Absence of 
EXPRESS WARRANTY 
Breach of 


FEES AND EXPENSES 
Award of 
In connection with oral hearing 

FLAGRANT AND REPEATED VIOLATIONS 

Failure to account truly and correctly 

Failure to pay when due and in full 
F. 0. B. TRANSACTION 

F. 0. b. as to price 

Delivered as to condition 


Off-grade garlic 


Suitable shipping condition 


GOOD DELIVERY STANDARDS 


Failure to meet 


GUARANTEE 


Absence of beyond suitable shipping condition warranty 


INFESTATION 


INSPECTION 


Remoteness of 


LOADING 
Delay in 
Knowledge of 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


MERCHANTABILITY 


Breach of implied warranty of 


Failure to establish liability for breach of warranty of 


MODIFICATION OF CONTRACT 


Failure to prove 


NET PROCEEDS 
Failure to pay promptly 


Remittance of 


OVERPAYMENT 


Unrecoverable, due to failure to file counterclaim 


PERFORMANCE 


Waiver of forfeiture for failure in 


RESALE 
Net proceeds of 


RISK OF LOSS 


Passing of 


STORAGE CONDITIONS 


Failure to show 


SUITABLE SHIPPING CONDITION 


Failure to prove applicability of warranty of 


Warranty inapplicable 


SANCTION 


Suspension for 45 days — Consent 


TEMPERATURE 


Not affecting conditoin of cabbage 
TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal, delay in transit 
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